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(Commencing a Well as Extending an Oil and Gas Lease 


By W. Luxe Cuapin, 
”38, Washburn Law School 


Most of the land in Kansas that has been leased for oil and gas has been 
leased under a form known as Producer’s 88 or some revision thereof. On 
much of this land there has been no exploration. Producing wells may have 
been drilled on adjacent property and the value of a lease thus greatly in- 
creased while the amount of delay rental has remained the same; in other in- 
stances the value of the lease may have remained unchanged. But no matter 
what the situation may be with reference to the present value of the lease, 
an interesting question and one which vitally concerns both the lessor and 
the lessee arises under the lease form widely used five to ten years ago. This 
question, succinctly stated, is as follows: Under the provisions of the lease, 
in the event there has been no production but a well has been commenced 
within the fixed term of the lease, will the commencement of such well ex- 
tend the lease beyond the definite time therein set out or must there be actual 
production to work such extension? 

This question has been eliminated in some revisions of form 88 by in- 
serting the following clause: 


“If the lessee shall commence to drill a well within the term of this 
lease or any extension thereof, the lessee shall have the right to drill such 
well to completion with reasonable diligence and dispatch, and if oil or 
gas, or either of them, be found in paying quantities, this lease shall con- 
tinue and be in force with like effect as if such well had been completed 
within the term of years herein first mentioned.” (See Wilson v. Wake- 
field, 146 Kan. 693, 695, 72 P. 2d 978; also, Glasswire, Law of Oil and 
Gas Leases and Royalties, P. 160 et seq.) 


However, many of the lease forms do not contain this provision. One 
of the best known forms has no provision which could possibly allow such 
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extension and requires actual production in paying quantities to extend th 
fixed term of the lease. The form with which this discussion will be cop. 
cerned and which is much more subject to controversy on this question thay 
any other has no express provision for extension by commencement of a well 
but contains the following term or habendum clause: 


“It is agreed that this lease shall remain in force for a term of 
_..(usually five or ten)years from this date, and as long thereafter 
as the lessee produces oil and gas, or either of them, from said land oy 
the premises are being developed or operated.” 


This form also contains the usual drilling clause, which provides for 
the termination of the lease if no well has been drilled within a year unless 
delay rentals are paid. This clause ordinarily reads as follows: 


“If no well be commenced on said land on or before the day 
of____ 19. this lease shall terminate as to both parties, unless the 
lessee on or before that date shall pay or tender to the lessor, or to the 
lessor’s credit in The— or its suc- 
cessors, which shall continue as the depository regardless of changes in 
the ownership of said land, the sum of DOLLARS, which shall 
operate as a rental and cover the privilege of deferring the commence. 
ment of a well twelve months from said date. In like manner and upon 
like payment or tenders the commencement of a well may be further de. 
ferred for like period or the same number of months successively. And 
it is understood and agreed that the consideration, first recited herein, the 
down payment, covers not only the privileges granted to the date when 
said first rental is payable as aforesaid, but also the lessee’s option of ex. 
tending that period as aforesaid, and any and all other rights conferred.” 





It has been conclusively determined in Kansas that the habendum or 
term clause governs the term of the lease and that it is not modified by, or is 
not to be confused with, what is known as the drilling, commencement or de- 
lay rental clause. (Perkins v. Sanders, 109 Kan. 372, 198 Pac. 954; Baldwin 
v. Oil Co., 106 Kan. 848, 850, 189 Pac. 920.) This rule is sustained by the great 
weight of authority throughout the various states. (See Fagan & Co. v. Burns, 
247 Mich. 674, 226 N. W. 653 and cases cited, also 19 Mich. Law Rev. 161, 182.) 


In the Fagan case it was said: 


“By the great weight of authority the term clause, which is the 
habendum clause, dominates the period for which the lease shall run, 
so that unless it is properly modified by other provisions all rights of the 
lessee cease at the expiration of the fixed time stated in the term clause, 
except in the one contingency that at the expiration of such time the 
lessee is actually producing oil and gas on the premises . . . . If allowance 
be made for different conceptions of ‘production,’ the rule seems to be 
sustained by practically unanimous judicial opinion . . . . (citations).” 


However the Oklahoma court has held to the contrary on this point. 
(Prowant v. Sealy, 77 Okla. 244, 187 Pac. 235; Summers, Oil and Gas, sec. 
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93, PP- 395s 306.) In the Prowant case the trial court’s finding, which the 
supreme court affirmed read as follows: 


“ .... taking into consideration all of the terms and provisions of 
said lease, ... . it was the agreement and contract . . . . that if the rentals 
on said premises were paid .... the lessee and his assignees had the term 
of three years within which to commence the drilling of the well... .” 


Of the contention of the appellees, which was supported by the majority 
of the court, Justice McNeil wrote as follows in a strong dissenting opinion: 


“The position of the defendants in error is . . . . that construing both 
clauses together, that is the habendum clause and the drilling clause, the 
lessee had three years to commence a well . . . . But in this construction 
I cannot agree.” 


Thus it appears that in the Oklahoma case a divided court adopted a 
minority view in this particular case. Nevertheless it is well settled, with but 
a few exceptions, that the habendum or term clause is the only one with 
which we need be concerned. 

How then should this particular term clause be construed? It is clear 
that under the clause in the lease form which we are considering the term 
is for a definite period—let us say ten years—except as such period may be 
extended by a condition or conditions expressed in the latter part of the 
clause, which part is known as the “thereafter” clause. 

It is beyond cavil that actual production and sale by the lessee within the 
ten years will extend the lease. But what is the meaning of the words “or 
the premises are being developed or operated”? Are these words sufficient 
to include mere commencement of a well as extending the fixed term? 

The question has never been before the supreme court of Kansas. Dili- 
gent research has disclosed but one case interpreting a term clause with word- 
ing substantially the same as in this particular lease form, and that is the case 
of Prowant v. Sealy, supra, which has already been shown to be representative 
of a minority view. 

In the Prowant case the court considered a thereafter clause which in- 
cluded the words “developed or operated” and held that commencement of 
a well within the definite term was sufficient to extend the lease. However, 
this case may be distinguished from the instant situation on several grounds: 
(1) as previously stated, the Oklahoma court considered the contract in its 
entirety, giving equal weight both to the term and drilling clauses (the drill- 
ing clause providing that if no well were commenced within a year, the 
lease should terminate unless delay rentals were paid) on the question of ex- 
tension; (2) the adverse parties in the case, as pointed out in the majority 
opinion, at first expressed satisfaction and even gratification that the well was 
being drilled, thus lending support to the holding of the case on the grounds 
of novation or estoppel—elements that might not be present in most cir- 
cumstances; (3) the lease in the Prowant case was for only three years, a 
comparatively short time, while most of the Kansas leases are for ten years, 
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a much longer period to explore for or produce oil. At any rate the Okla. 
homa case is but persuasive authority at best. 

In Myers v. Carnahan (1907), 61 W. Va. 414, 57 S. E. 134, a question 
arose regarding a somewhat similar lease. An action was brought by a lessor 
to quiet his title against the lessee after the lessee had completed a producing 
well commenced two days before expiration of a five year term under a lease 
containing the following provision, as set out by the court: 


“By its terms the lease was to remain in force for a term of five 
years from its date, and ‘as much longer as the rent for failure to com. 
mence operations is paid and as long after the commencement of opera- 
tions as said premises are operated for the production of oil and gas’.” 


The lease also contained the ordinary drilling clause providing for com. 


pletion of a well or payment of delay rental. In considering the question, the 
court said: 


“The lease .. . . is so indefinite and ambiguous that it is very difficult, 


if not impossible, from its language to gather the real intention of the 
parties.” 


The court having concluded that the lease was ambiguous and indefinite, 
it turned to the conduct of the parties to determine their intention and con- 
cluded that the lease expired at the end of five years, and the title of Myers, 


the lessor, was quieted. 


In Todd v. Manufacturer's Light & Heat Co. (1922), 90 W. Va. 40, 110 
S. E. 446, a somewhat similar provision was construed and it was held that 
drilling worked an extension, but the only contention raised was as to the 
rule against perpetuities, the indefiniteness and ambiguity of the thereafter 
clause, as considered in the previous W. Va. case, Myers v. Carnahan, supra, 
not being taken into consideration. 


(See, also, Dorrnbos v. Warwick (1919), 104 Kan. 102, 117 Pac. 527, 
where a clause similar to the one in question was quoted but not interpreted.) 
With reference to the words “developed or operated” a very pertinent 


statement is made by Glassmire in his Law of Oil and Gas Leases and Roy- 
alties, where it is said: 


“The principal express covenant of the ordinary lease is contained 
in what is known as the ‘habendum’ or term clause which provides that 
the lease ‘shall remain in full force and effect for a term of ten (or five) 
years from date, and as long thereafter as oil, gas or casinghead gas or 
either (any one) of them, is produced from said land.’ Some forms in- 
sert the following words: ‘as long thereafter as said premises are 
developed or operated.’ These added words have very little if any force 
and effect; at least they have not been given additional weight by the 
courts ... . the words ‘developed or operated’ would have an indefinite 
meaning in this connection unless they were construed to mean the same 
as ‘is found’ or ‘is produced.’ If they were intended to cover continued 
drilling operations, without resultant production, the words ‘developed’ 
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or ‘operated’ would be without force and effect; at least the courts have 
not been called upon to extend leases indefinitely because of them, and 
no operator has had the hardihood to challenge the judicial interpreta- 
tion of them by ‘operating’ by a persistent drilling of dry holes. They 
are saving clauses, explanatory at best, and without effect in prolonging 
a lease without actual or discovered production in some form.” (p. 160.) 


Thus, considering all available cases on the subject in the light of the 
above quotation, the thereafter clause might be interpreted as expressing but 
one condition—that oil be produced—the words “developed or operated” 
being merely added explanatory words, so indefinite and uncertain that they 
can be given no effect. (6 R. C. L. 643; Price v. Wiesner, 83 Kan. 343, 111 
Pac. 439.) 

However, let us approach the situation from another angle. If we as- 
sume that these words are not so indefinite and uncertain as to be given no 
effect, then what effect might they be given? In order to determine, if we 
can, the meaning of the words “the premises are being developed or operated,” 
it is necessary to consider the history and development of the habendum 
clause. James A. Veasey wrote an excellent article on the habendum clause 
in 19 Mich. Law Rev. 161. Although his discussion of the particular point 
in which we are interested here is limited to Prowant v. Sealy, supra, which 
has already been shown not to be controlling in Kansas, he sets out very 
well the development of the habendum clause and the litigation concerning 
it. At first oil producers leased ground under the erroneous presumption 
that oil migrated freely beneath the ground and could be drained out in a 
very short time. They leased for a certain number of years with no provi- 
sion for extending the lease. Soon the leases began to terminate while the 
oil showed no signs of playing out. Operators were faced with the difficult 
problem of securing extensions or new leases to prevent losing their invest- 
ments. Consequently they then began to incorporate in the leases a “there- 
after” clause which provided that the lease should be extended as long as 
oil is “produced” or “found” or “produced in paying quantities.” Soon 
much litigation arose and there still is such litigation as to when a well is 
“producing” or “producing in paying quantities,” and as to whether mere 
discovery without any production in the nature of oil or gas being piped 
away or taken from or sold from the land in any way at the time for the ex- 
piration of the fixed term is “production” or “production in paying quanti- 
ties” within the meaning of the lease. 


In order to obviate this difficulty certain producers began to incorporate 
provisions in their leases to cover such contingency. Thus in Reynolds v. 
White Plains Oil & Gas Co. (1923), 199 Ky. 243, 250 S. W. 975, the lease 
provided that the lessee shall “have and hold said premises for said purposes 
for the term of five years from this date, and as long thereafter as oil or gas 
is produced or operations are continued thereon. The lessor claimed that 
after the expiration of the five year term oil was not being produced in pay- 
ing quantities and that the lease should be cancelled, although three wells 
each of which had produced some oil, had been drilled. The court held 
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that since the lessee was still continuing operations in accordance with the 
lease, the lease could not be cancelled. 

The words “or the premises are being developed or operated” must have 
the same effect in the Kansas leases, if they are to be given any effect at all 
that the words “or operations are continued thereon” had in the Reynolds 
case. They should be construed as effecting an extension only after oil and 
gas has been found and the premises are being developed or operated but 
with no actual production in paying quantities. 

Let us consider separately the words “developing or operating.” What 
is the ordinary meaning of the word “develop”? Suppose that at the time 
of the expiration of the lease a well has just been commenced. Probably, as 
in most cases where drilling is delayed as long as possible, it is not known 
whether or not there is oil in the land. A well has been begun to “explore” 
for oil, but that well might be a dry hole. If it turns out to be a dry hole, 
can it be said there was any “development” for oil, or was it merely explora. 
tion? The term “develop” has sometimes been used too loosely; it is de- 
fined in Webster’s New International Dictionary as meaning “to free from 
that which enfolds or envelops; . . . . to make visible or known; to disclose; 
reveal; detect; discover.” How can the drilling of a well be said to be de- 
veloping for oil, “discovering” oil or making oil or gas “visible or known” 
when there is no oil or gas present? Of course until oil is discovered or the 
hole is abandoned as a “duster” it is not known whether the well is a de- 
velopment or merely an unsuccessful exploratory test. It follows that at the 
time of the expiration of the fixed term, if obtaining a producer is not a 
certainty, drilling a well is not developing; it is merely exploring. The fact 
that the fixed term of the lease is often spoken of as the exploratory period 
lends support to this theory. Thus a strong argument can be made that 
commencement of or drilling a well at that time is not “developing the 
premises” so as to extend the lease. 

However, suppose that a case arises wherein it can be proved beyond a 
reasonable doubt that oil is known to exist in the land. In such case it is 
possible that the actual drilling of a well at the time of the expiration of 
the fixed term might be held to be developing, because it would come with- 
in the definition quoted above. 

How is the term “operated” to be construed? It has been settled that 
“drilling” is not “operating.” The distinction has been drawn and set out 
in Words and Phrases, 4th ed., as follows: 


“ 


. . . . Operating cannot be construed to mean drilling a well. 
Creech v. David, 140 So. 265, 267, 19 La. App. 301.” 


It is common knowledge among all acquainted with the oil and gas 
business that a well is spoken of as being “drilled” until oil or gas is dis- 
covered and “operated” for the production of oil or gas after the discovery. 

There is one more word the interpretation of which contributes to a con- 
struction of the clause. That word is the word “premises,” another word 
which has been used rather loosely in oil and gas parlance. Let us re-examine 
the wording of the “thereafter” clause. It reads, “as long thereafter as the 
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|essee produces oil and gas, or either of them, from said land or the premises 
are being developed or operated.” “Premises” has been variously defined in 
numerous law suits. (See Words and Phrases, 1st, 2d, 3d, and 4th eds.) The 
noteworthy thing about these definitions as far as we are concerned is that 
“premises” includes something more than the land itself. It includes “lands, 
tenements and appurtenances.” It has been applied to buildings and plants 
and has even been applied to a shipping vessel, which, of course, is personal 
property not attached in any way to land. Woud it be more logical then 
to say that “development or operation of the premises” refers to drilling a 
hole beneath the surface or to pumping or operating a producing well and 
developing the premises by building storage tanks or laying pipelines after 
the oil or gas has been discovered? It would seem that the latter would be 
the better construction. 

There are two other circumstances which indicate that the words in the 
above quoted clause refer to a time after oil has been discovered rather than 
before. In the first place, the very fact that the controversial phrase follows 
the phrase regarding the extension of the lease by production rather than 
preceding it lends to this tonstruction. Secondly, if we turn to the drilling 
clause, we find that it is there very clearly provided that “If no well be 
commenced” then the lease should terminate. It cannot be gainsaid that 
this phrase contemplates the drilling of a well. Such wording used within 
the same instrument would indicate that the extension provision of the term 
dause referred to something other than the commencement or drilling of a 
well; otherwise wording similar to that in the drilling clause would have 
been used. It has already been shown that similar wording to that in the 
drilling clause is used in those instruments which explicitly provide for com- 
mencement of a well and continuance with due diligence as extending the 
fixed term of a lease. 

True, by interpreting the words “or the premises are being developed or 
operated” very broadly and construing them liberally in favor of the lessee, 
they are so ambiguous and indefinite that they might be said to cover any 
number of situations. Perhaps the lessee might be seismographing or using 
the magnatometer to determine the strata underneath the land at the time 
the definite period expired. Speaking loosely, that might be developing or 
operating, but can it be said that such activity would extend the fixed term 
of the lease? Certainly, such operations should not work an extension. 

There are two well established rules of law that offer substantial ob- 
jections to thus loosely construing the lease to allow its extension. First, 
such a lease where ambiguous is not to be construed in favor of the lessee, but 
in favor of the lessor. The lessee is the one who prepared and submitted 
the lease on the printed form, and it is a well settled rule in Kansas that a 
contract is to be construed strictly against the party who indites it. (Green 
v. Royal Neighbors of America, 146 Kan. 571, 73 P. 2d 1; Bankers Mortgage 
Co. v. Dole, 130 Kan. 367, 372, 286 Pac. 258.) The moving consideration is 
the immediate development of the lessor’s land and the lease contract is 
prepared for the benefit of the lessee. Therefore the lease is to be construed 
in favor of the lessor and strictly against the lessee. (1 Willis’ Thornton, oil 
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and Gas Leases, secs. 132, 133; Bettman v. Harness, 42 W. Va. 433, 21 SE. 
271, 36 L. R.A. 566; 40 C. J., Mines and Minerals, sec. 667, p. 1053.) The 
second rule which is applicable is that oil and gas leases are construed to pro. 
mote and develop and prevent delay. It is said in 4o C. J., Mines and Min. 
erals, sec. 666, that “ordinarily such leases are executed for the express pur. 
pose of exploring and operating for oil and gas, and where the terms of the 
lease will permit, it will be construed as to permit development and to pre. 
vent delay and unproductiveness.” Certainly it is not speeding up develop. 
ment to extend the period of exploration beyond the ten year period, and it 
would seem that such extension should not be allowed unless clearly pro. 
vided for in definite and unambiguous terms in the lease. 

Failure to allow such extension would work no great hardship on the 
lessee. He has ten years within which to drill a well to completion. With 
modern equipment he can drill a well to the required depth in most sec- 
tions of Kansas in less than thirty days. Rather than delaying until the 
fixed term has practically expired, a well could and should be drilled within 
the ten year period. 

Suppose, however, that the lessee has commenced but not completed a 
well within the fixed term or has completed a well under the lease in ques- 
tion after the fixed term. Perhaps then such construction might work some- 
thing of a hardship on him. Let us examine the rights of the parties under 
such circumstances. 

When the fixed term has expired the lease is not forfeited or subject to 
forfeiture but has expired by its own terms. (Summers, Oil and Gas, pp. 305, 
306; Fagan & Co v. Burns, 247 Mich. 674, 226 N. W. 653.) In the Fagan 
case it was said: 


“At the expiration of the fixed time, if there is no production to ex- 
tend it, the lease ends, not by forfeiture, but by its own terms.” 


It is then the right either of the lessor or a second lessee or both of them 
in a joint action to seek to have the first lease cancelled and/or the second 
lease to be adjudged the one now in effect. The rights of a second lessee 
have been set out in 2 Willis’ Thornton, Law of Oil and Gas, sec. 562, page 
892, as follows: 


“A, court of equity and not a court of law has jurisdiction to settle 
the validity and priority of oil and gas leases between claimants, where 
they have been executed by a common landowner . . . . If the holder of 
the invalid lease has converted oil and gas to his own use, it will give a 
judgment against him in favor of the other lessee for the value of the 
oil and gas so taken out .... A lessee may secure in a court of equity a 
cancellation of an outstanding forfeited or void lease, or one made with- 
out consideration or one that is inequitable, unconscionable, or void for 
want of mutuality.” 


However, in equity the first lessee may be entitled to reimbursement 
for money and labor expended in drilling the well, but right to such com- 
pensation should clearly appear by reason of his good faith, for the reason 
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that after the expiration of his lease he was nothing more than a trespasser. 
(American Surety Co. of New York v. Marsh, 146 Okla. 261, 293 Pac. 1041.) 
In Gilmore v. O’Neil, (Tex. Civ. App.) 139 S. W. 1162, it was held: 


“Where defendant, at the time he sunk an oil well on certain land 
in controversy, in good faith believed he had title thereto, and by the 
expenditure of $11,000 produced oil of the value of $29,563.85 before his 
right to the land was determined against him, he was entitled to reim- 
bursement for the amount expended in improvements out of the pro- 
ceeds of the oil.” 


Thus it appears that, since in any event no particular hardship will en- 
sue to the lessee, in accordance with the rules of construction of oil and gas 
leases, either (a) the condition expressed in the words “or the premises are 
being developed or operated” is too indefinite and uncertain to be given any 
effect whatsoever or (b) if it is to be given any effect, the only construction 
of the words consistent with both law and logic is that they refer to develop- 
ment and/or operation after discovery of oil or gas within the definite term. 
In either event it is probable the lease cannot be extended by mere commence- 
ment of a well within the ten year term. If it were intended that such 
commencement should work an extension it should and would have been 
expressly so stated in the lease. 
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The Constitutionality of Legislation Providing for Jury 
Trials in Contempt Cases 


By Oscar F. Brewin, Byron Brarnerp, Sam B. Repmonp, JoHN M. Rounns, 


Gerorce E. STEPHENS AND JAMES S. TERRILL. 
of Kansas University Law School 


There is a tendency on the part of the present day courts to give recogni- 
tion to the power of the legislature to prescribe a jury trial in criminal con. 
tempt cases.’ In the past the accepted and unanimous opinion has been that 
the power to punish for criminal contempt rested inherently and exclusively 
in the judicial department of our government. So settled has been this view 
that any attempts by the legislature to provide a trial by jury in criminal 
contempt cases have been declared invalid by the courts as destroying the in- 
dependence of the judiciary.* Whether this view is sound or not is an im- 
portant question before society today, especially in consideration of the fact 
that labor injunction cases have risen to such great prominence in recent 
years. 
Contempt of court has been variously defined. It is generally under- 
stood to mean disregard of the authority of the court. However, two lines 
of classification of contempts have been developed by the courts. On the one 
hand they have been classified on the basis of the use of the contempt 
power, and on the other hand they have been classified on the basis of the 
place where the acts constituting contempt have occurred. 


As to the first classification there are criminal and civil contempts. The 
distinction between these two lies in the purpose for which the contempt 
power is exercised. Where the purpose is to preserve the authority and vin- 
dicate the dignity of the courts and to punish for disobedience of their orders 
the contempt is said to be criminal. Where the purpose is to preserve and 
enforce the rights of private parties to suits, and to compel obedience to 
orders and decrees made in their behalf, the contempt is said to be civil. To 
further distinguish between these two classes of contempt it is said that in 
the former type the courts and the people are interested in their prosecution; 
in the latter the individuals whose private rights are involved are interested 
in their prosecution.’ 


Under the second classification contempts are divided into direct and 
indirect. Generally direct contempts are held to be those committed in the 
immediate view and presence of the court (such as insulting language or acts 
of violence) or so near the presence of the court as to obstruct or interrupt 


1. Michaelson v. U.S., 266 U.S. 42, 45 S. Ct. 18, 69 L. Ed. 162, 85 A. L. R. 451 (1924); 
Penn. Anthracite Mining Oo. v. Anthracite Miners, 114 Pa. Super. 7, 174 Atl 11 (1934), 178 Atl. 
— oFezhes v. People, 5 Colo. 436 (188), Goonse v. People, 13 Colo. 337, 22 Pac. 790 (1889); 
In re File, 11 Ga. App. 665, 76 S. E. 397 (1912); Pacific Livestock Co. v. Ellison Ranching Oo., 
46 Nev. 351, 213 Pac. 700 (1923); Walton Lunch Co. v. Kearney, 236 Mass. 310, 128 N. E. 429 
(1920); Smith v. Speed, 11 Okla. 95, 66 Pac. 511 (1901) (changed by constitutional provision in 
1907); Carter v. Commonwealth, 96 Va. 791, 32 8. E. 780 (1899). 

8. In re Nevitt, 117 Fed. 448 (1901); Holloway v. Water Oo., 100 Kan. 414, 167 Pac. 265 
(1917); State v. Miller, 147 Kan. 242, 75 P. (2d) 289 (1938). 
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the due and orderly course of proceedings.‘ All other contempts are classed 
as indirect. The Kansas Legislature has adopted this distinction.° 

The so-called “props” upon which the judiciary have always supported 
their exclusive contempt power whether the contempt be direct or indirect, 
criminal or civil, are threefold: the inherent necessity for the existence of 
such power if courts are to properly exercise their functions, the antiquity of 
the summary jurisdiction, and the doctrine of separation of powers.° 

The belief in antiquity is based on a conception of courts and their 
powers and functions almost universally held until the last few decades. It 
was so strongly believed that the judges would not admit the possibility of 
any doubt concerning it. The text for the argument was supplied by Chief 
Justice Wilmot in King v. Almon.’ In that case Chief Justice Wilmot said: 
“The power which the courts in Westminster Hall have of vindicating their 
own authority is coeval with their first foundation and institution; it is a 
necessary incident to every court of justice, whether of record or not, to fine 
and imprison for a contempt acted in the face of the court; and the issuing 
of attachment by the Supreme Court of Justice in Westminster Hall for 
contempts out of court, stands on the same immemorial usage which sup- 
ports the fabric of the common law... .” The statements of Blackstone 
also have been accepted as a basis of the law of contempt in this country.® 

This common law right was well established at the time our Federal 
Constitution was drafted, and was considered to be an inherent power in the 
judicial branch of government. No step was taken in either our national or 
forty-six of our state constitutions to abridge or interfere with this right of 
the courts.* It was a part of the political philosophy of the time and was em- 
bodied in the concept of judicial function. 

The adoption of this view by the courts during the formative period 
of our government was brought about by the inability of the executive de- 
partment to enforce the police powers of the government. Unable to obtain 
relief elsewhere during this chaotic period the people looked to the courts 
to enforce their personal and property rights. 

Complementing this argument of immemorial usage, inherent necessity 
has been advanced as a reason for sustaining the exclusive judicial control of 
contempt proceedings. In all contempt cases the courts have unanimously 
held that the power to punish for contempt is indispensable to the very 
existence of the courts as well as to the proper discharge of their functions.”® 
In Holman v. State’ the Indiana Supreme Court, commenting upon the 
necessity of the contempt power, said: “It (the contempt power) is as essential 
to the preservation of the existence of the court as is the natural right of self- 
defense to the preservation of human life.” 

The functions of government in the United States having been separated 

. In re Dill, 32 Kan. 668, 5 Pac. 39, 49 Am. Rep. 505 (1884). 

" tay , Fame Contempt of Court, Chapter II. 

. Wilmot’s Notes, p. 254 (1765). 

. 4 Blackstone’s Commentaries 283-288. 

9. State v. Shepherd, 177 Mo. 205, 76 S. W. 79 (1903). 

10. In re Shortridge, 99 Cal. 526, 34 Pac. 227 (1893); Hughes v. People, 5 Colo. 486 (1880); 
Little v. State, 90 Ind. 889, 46 Am. Rep. 224 (1883); In re Hanson, 80 Kan. 788, 105 Pac. 694 
(1909); Watson v. Williams, 86 Miss 381 (1858); Hale v. State, 55 Ohio St. 215, 45 N. E. 199, 


86 L. R. A. 254 (1896). 
11. 105 Ind. 518, 515, 5 N. E. 556, 557 (1886). 
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and placed in three distinct departments, it is the contention of the advocates 
of the summary process that criminal contempt proceedings, being judicial 
in their nature, are wholly in the judicial department and are not subject to 
modification, restriction or destruction by either the executive or legislative 
departments. It is said that the courts cannot exist as a separate and inde. 
pendent branch of our government, if any other branch of government js 
permitted to impede its powers by regulation. This view is clearly stated 
in Vidal v. Backs’* where the Supreme Court of California said: “Again we 
must bear in mind a fundamental principle of government applying to con- 
stitutional courts to the effect that they constitute an independent branch of 
government which cannot be hampered or limited in the discharge of its 
functions by either of the other two branches.” And in State v. Noble" the 
Supreme Court of Indiana said: “To be independent the power of the judi- 
ciary must be exclusive, and exclusive it cannot be if the legislature may de- 
prive it of the right to choose those with whom it shall share its labors or its 
confidence.” 

Further, all attempts to bring criminal contempt proceedings within that 
provision of constitutions which guarantees a trial by jury in criminal prose- 
cutions or within the due process clause of the federal constitution have been 
unsuccessful. It has been universally held that the right to a jury tral in 
contempt cases was not conferred by the bill of rights because at the time of 
its adoption no such right was recognized. It was said in State v. Durein’*: 
“The constitutional provision that the right of trial by jury shall be inviolate 
has no application in a summary proceeding of this character (contempt pro- 
ceeding). This guaranty does not extend beyond the cases where such right 
existed at common law; and the right to punish for contempt without the 
intervention of a jury was a well established rule of the common law.” For 
similar reasons it has been held that fine and imprisonment under a con- 
tempt proceeding without jury trial does not violate the due process clause 
of the national or state constitutions. 

The arguments supporting the exclusive contempt power having been 
presented, the present inquiry is whether they are sound. The basis for the 
claim of immemorial usage lies in the undelivered opinion of Chief Justice 
Wilmot in King v. Almon, supra, which opinion was not published until 
1802, when the justice’s son collected his father’s opinions and published them 
in Wilmot’s Notes. To support his statements the Chief Justice cited no 
authority and no instance in which the summary process had been applied. 
His statement of his careful search would seem to be an admission in itself 
to dispose of the claim of immemorial usage. 

But nevertheless it might be well to determine what Wilmot might have 
found had he been even more careful. Sir John Charles Fox has already 
"48. 218 Cal 300, 357, 2 240 baT ses) integer tanec s 
sro saggs i mess W. 143 (1888); State v. Doty, 82 No J. Law 403, 90 Am. Dec. 
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done this for us. Writing a series of essays’® in the Law Quarterly Review 
this late Senior Master of the Supreme Court, English Chancery Division, 
has brought to life a number of cases wherein a jury trial was accorded an 
accused contemnor. At one place he lists forty cases which show that down 
to the fifteenth century at least some contempts of a criminal nature which 
would have been tried by the summary process in the 18th century were be- 
ing tried by a criminal or quasi-criminal process in the ordinary course of 
law. And these instances include contempts in court as well as out of court. 


If, then, we are to accept Fox, and he cites original authority, whence 
came the new procedure found in the 18th century with which Wilmot was 
familiar in practice if not in historical origin? Fox has answered this ques- 
tion also. His conclusion is that the sources are statutes and the Star Cham- 
ber. Fox discovered and enumerates a long series of statutes passed by the 
English Parliament which conferred the power of summary process on certain 
courts in certain instances. The fact that such statutes should be necessary 
would seem to belie any claim to the summary jurisdiction at that time. 
The Star Chamber, in the reign of Henry VIII and afterwards, exercised 
the power to punish summarily the contempts of common law courts. After 
its abolition much of its jurisdiction to grant redress and also its forms of 
procedure devolved upon the King’s Bench.” The act’* which put an end 
to the court recites that all matters determinable there may have their remedy 
and redress by the common law of the land and in the ordinary course of 
justice elsewhere. This seems to have been interpreted by Herbert, C. J., in 
Rex v. Johnson” as implying that all the authority of the Star Chamber was 
and always had been vested in the King’s Bench. Thus Parliament having 
given the courts this power it was exercised for several generations until 
in 1765. The process seemed so natural that Wilmot and Blackstone saw it 
so interwoven in the common law that it seemed “as ancient as the laws 
themselves.” Courts of the rgth century seized upon the statements of Wil- 
mot and Blackstone as a basis for asserting the power to punish for con- 
tempt independent of legislative control and without granting the right to 
trial by jury. Thus a doctrine arose which withdrew the contempt power 
of the courts from legislative control, and most statutes in which the legisla- 
ture has tried to provide for jury trial have been declared unconstitutional.” 


Another argument set forth by courts in support of their inherent power 
to punish for contempt independent of legislative control is the doctrine of 
separation of powers. To evaluate this contention there is no better means 
than to look back to the original reasons for separating the powers of gov- 
ernment into the three branches. The constitution was created primarily 
by the people for the purpose of preserving to the people certain rights and 


16. The King v. Almon, 24 Law Q. Rev. 184, 266 (1908); The Summary Process to Punish for 
Contempt, 25 Law Q. Rev. 238, 354 (1909); Eccentricities of the Law of Contempt of Court, 36 
Law Q. Rev. 394 (1920); The Nature of Oontempt of Court, 37 Law Q. Rev. 191 (1921); The 
one a ‘ane of Court Cases, 38 Law Q. Rev. 185 (1922); The Writ of Attachment, 40 Law 

. v. 1924). 

17. ‘‘The constitution of this country has never been purged from the venom with which it was 
infected by the erection of the Star Chamber. Its famous doctrine and servile discipline have in 
many instances been adopted in the courts of common law.’’ Katherine McCaulay, History of Eng- 
land, Vol. II, p. 248 n. (1766). 

18. 16 Oar. I, c. 10. 

19. Comb. 86 (1686). 

20. See cases cited supra note 2. 
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privileges therein enumerated and to set up a working form of government 
which would guarantee the continuance of these rights to the people. |p 
order to best guarantee these rights, and to prevent the powers of govern. 
ment from falling into the hands of a few, the functions of government 
were distributed among three departments. But complete separation of and 
independence among the three departments was never intended. Instead 
certain checks and balances were established by the constitution itself by 
which each department checks the acts of the other two departments. Thus, 
in Ex parte Grossman*’ it was said: “Complete independence and separation 
among the three branches, however, are not attained, or intended, as other 
provisions of the Constitution and the normal operation of government un- 
der it easily demonstrate. By affirmative action through the veto power, the 
executive and one more than one-third of either House may defeat all legis. 
lation. One-half of the House and two-thirds of the Senate may impeach 
and remove the members of the judiciary. The executive can reprieve or 
pardon all offenses after their commission, either before trial, during trial 
or after trial, by individuals, or by classes, conditionally or absolutely, and 
this without modification or regulation by Congress . . . . Negatively one 
House of Congress can withhold all appropriations and stop the operations 
of government. The Senate can hold up all appointments, confirmation of 
which either the Constitution or a statute requires, and thus deprive the 
President of the necessary agents with which he is to take care that the laws 
be faithfully executed.” The doctrine of separation of powers did not mean 
that each department should have no control over the acts of the others, but 
a better interpretation is that where the whole power of one department is 
exercised by the same hands which hold the whole power of another depart- 
ment, then the principles of a free constitution are subverted. Under this 
view of the purpose for the separation of powers, there can be no claim by 
the judicial branch of an infringent by the legislative branch. This seems 
especially true when the acts of the legislature do not obstruct the function 
of the courts, but seek only to regulate the procedure of the courts so as to 
protect the rights of individuals in a manner similar to the constitutionally 
granted right of trial by jury in all criminal cases. 


That the courts have inherently the power to punish for contempts 
without the aid of statutory or constitutional authority cannot be questioned. 
But that this power is absolute, exclusive, and free of all legislative regula- 
tion is subject to question. The fact that courts have not the indestructible 
power to punish without limitations and summarily without the aid of a 
jury is recognized by many present-day decisions. An example of such a 
limitation is the power of the executive to pardon persons convicted of con- 
tempt.” In Ex parte Magee® the court said: “A criminal contempt is an 
offense . . . . and the pardoning power extends thereto as it has from the 
early times in the English law.” 

Analagous to the limitations imposed upon the court’s power to deal 
with contempt is the legislative control of rules of practice and procedure. 


21. 267 U. S. 87, 119, 45 S. Ot. 332, 336, 69 L. Ed. 527, 535, 38 A. L. R. 131, 140 (1925). 
22. Ex parte Grossman, 267 U. 8. 87, 45 S. Ot. 332, 69 L. Ed. 527, 38 A. L. R. 131 (1925). 
23. 81 N. M. 276, 242 Pac. 332, 334 (1925). 
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It is generally recognized that the courts have the inherent power to make 
their own rules of practice and procedure, but such power is subject to con- 
stitutional and statutory provisions.* This view is well stated in Van Ingen 
v. Berger,” the court saying: “A statute and the rights of parties under it 
cannot be abridged by a rule of court, and if a rule is so framed as to defeat 
or materially restrict a clear purpose of the statute, such rule cannot be held 
valid.” Just as the legislature has stepped in to exercise its authority over 
the court’s inherent power to establish its rules of practice and procedure, 
should not also the legislature be able to step in and establish rules and set 
up limitations controlling the court’s power over contempt? 


Even the strictest inherent power advocates have conceded at least some 
authority of the legislature to set up restrictions upon the exercise of the con- 
tempt power.” Thus, in State v. Morrill?’ the Supreme Court of Arkansas 
said: “The Legislature may regulate the exercise of, but cannot abridge the 
express or necessarily implied powers, granted to this court by the constitu- 
tion.” Other and less strict jurisdictions are more ready to recognize the 


‘authority of the legislature to set up these restrictions.” The Supreme Court 


of Colorado in Wyatt v. People** said: “For though the legislature cannot 
take away from courts created by the constitution the power to punish con- 
tempts, reasonable regulations by that body touching the exercise of this 
power will be regarded as binding.” 

If, then, the legislature has authority to impose limitations, to what ex- 
tent may this authority be exercised? It is said that the power of the court 
must be such as is necessary to the ordinary and efficient exercise of juris- 
diction”; and further that the attributes which inhere in the contempt power 
and are inseparable from it can neither be abrogated nor rendered practical- 
ly inoperative.’ It would seem certain that a statute which took from the 
courts all power to punish for contempt or fixed a penalty wholly inade- 
quate for the purpose would be invalid. But if a statute is within reasonable 
and proper regulatory limits, it would seem equally certain that it would 
be valid. 

Would a statute requiring the granting of a jury trial in contempt 
cases be within reasonable and proper regulatory limits? In other words, 
would such a requirement destroy or render inoperative judicial power and 
function? The character of the inherent power provides the true test for 
reasonableness of regulation; whether or not a statutory regulation is valid 
should depend upon whether it preserves to the court sufficient power to 
protect itself from indignities and to enable it effectively to administer its 
judicial functions. If it does that and is in its nature a measure regulating 


procedure, it must be within the authority of the legislature. A statute re- 


24. Federal Cement Tile Co. v. Karff, 53 Ind. App. 608, 97 N. E. 185 (1912); State v. Posey, 
17 La. Ann. 252, 87 Am. Dec. 525 (1865); Stevens v. Trafton, 36 Mont. 520, 93 Pac. 810 (1908); 
Mo. K. & T Railroad Co. v. Beasley et al, 106 Tex. 160, 155 S. W. 183 (1913). 

25. 82 Ohio St. 255, 92 N. E. 433, 19 Ann. Cas. 799 (1910). 

26. Carter v. Commonwealth, 96 Va. 791, 32 S. E. 780 (1899); Hawkins v. State, 125 Ind. 
570, 25 N. E. 818 (1890). 

27. 16 Ark. 384, 390 (1855). 

28. In re Shortridge, 99 Cal. 526, 84 Pac. 227, 31 L. R. A. 155, 37 Am. Rep. 18 (1893); State 
v. Thomas, 74 Kan. 360, 86 Pac. 499 (1906). 

29. 17 Colo. 252, 261, 28 Pac. 964 (1892). 

80. State v. Superior Court of Maricopa County, 5 P. (2d) 192 (Ariz) (1931). 

81. Michaelson v. U. S., 266 U. S. 42, 45 S. Ct. 18, 69 L. Ed. 162, 35 A. L. R. 451 (1924). 
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quiring the granting of a jury trial does not put any limitation on the de. 
gree of punishment, but requires that the court, before proceeding to punish, 
must submit the question of whether or not a contempt has in fact been 
committed to the determination of a jury. This is a matter of procedure 
only and does not unduly limit the power of the court. 

The offense of criminal contempt being an offense against the state and 
not against the individual judge, it is not only desirable but proper that one 
accused of criminal contempt should be granted a jury trial. In the early 
period of the common law, sovereignty lay in the king of England and the 
king was the State. He held his own court and therein any offenses directed 
against him were offenses against the State. Later he sent his agents to hold 
court, and contemptuous acts against them, as his agents, were in fact against 
the king and the State.** Under our present theory of government the posi- 
tion of the king is held by the people and sovereignty lies in the people or- 
ganized as a State. Any offense directed against the judicial agents of the 
people is an offense against the State—the same as any ordinary crime. 


Should not one accused of criminal contempt be granted the same fun- 
damental safeguards as are the inherent right of every other criminal? Many 
courts recognize and employ criminal procedure and the well-known rights 
of one accused of a crime in contempt cases.* It was said by the West 
Virginia Supreme Court in State v. Fredlock**: “It is very well established 
that a contempt of court is in the nature of a criminal offense, that its punish- 
ment is criminal in its character, and that the evidence must be sufficient to 
establish guilt beyond a reasonable doubt in order to convict.” One of the 
greatest and most precious of rights is the right to a jury trial. Particularly 
should it be recognized in cases of criminal contempt. There, under the 
procedure generally followed, one man sits as both court and jury. He 
issues his command and his command is law, and he determines the ques- 
tion of the guilt of the accused. Having issued the order it is only human 
that he should desire to protect it, and in doing so all that he sees will be 
through biased and hostile eyes.** In Ex parte Magee, supra, it was said: “It 
may also be said that while the power to punish for contempt is inherent 
in the courts, and its exercise is the exercise of the highest form of judicial 


82. State v. McClaugherty, 33 W. Va. 250, 10 S. E. 407 (1889) (In this case a statute required 
a jury trial in case fines to a certain limit were imposed for the punishment of criminal contempts 
and provided that all indirect contempts were misdemeanors punishable by indictment. The statute 
was upheld, the court saying at page 255 of the West Virginia Reports: ‘‘It is said, that, if the 
legislature can limit the courts in their jurisdiction of contempts and regulate their practice therein, 
or in relation to the control of attorneys, it can wipe out that jurisdiction altogether, or render it 
useless for practicable purposes. The statute is, it seems to me, simply a regulation of the proceed- 
ings and not a limitation upon the jurisdiction of the courts in contempt cases.’’) Drady v. 
vienene Court, 126 Iowa 445, 102 N. E. 115 (1905); State v. Brownell, 79 Or. 123, 154 Pac. 428 

33. ‘‘There can be no question made of it but that all contempts of what kind soever that are 
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mediately.’’ Stroud’s Case, 3 How. St. Tr. 267 (1629). 
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ization as criminal of a proceeding to punish for contempt dates from Gompers v. Buck’s Stove Co., 
221 U. S. 418, 31 S. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. 8.) 874, before which the practice had 
been looser. The Supreme Court there set out the el ts which persuaded it that that proceeding 
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power, it nevertheless is true that it is a one-man power, exercised without 
the aid and advice of a jury. Judges are human, the same as governors and 
legislators. The power to punish for contempt in cases like the present is 
exercised under the stress and sting of insult, and human nature may not 
always be able to withstand such stress without losing the poise and calm 
judgment so necessary to the proper exercise of judicial power.” 

Furthermore, in other criminal cases the court is always composed of 
the judge and the jury; the provision for a jury trial in cases of criminal 
contempt does not remove the power to punish from the court, but merely 
limits the power of the judge to determine, unaided by a jury, the guilt of 
an accused contemnor. In Penn Anthracite Mining Co. v. Anthracite 
Miners’ the court, commenting upon the effect of a jury trial in contempt 
cases, said: “The word ‘court’ and the word ‘judge’ are not synonymous, and 
to require a judge to share with a jury the administration of justice does not 
take away power from a ‘court.’” 


Two recent cases have recognized the constitutionality of statutes re- 
quiring a jury trial in criminal contempt proceedings. The United States 
Supreme Court in Michaelson v. United States** upheld the provisions of the 
Clayton Act®® requiring a jury trial in certain specified kinds of contempt. 
The statute provides that willful disobedience of any lawful writ, process, 
order, rule, decree, or command of any District Court of the United States 
or any court of the District of Columbia by doing any act or thing forbid- 
den, if such act or thing be of such character as to constitute also a criminal 
offense under any statute of the United States or law of any state in which 
the act is committed, shall be proceeded against as in the statute provided. 
In all such cases the trial may be by the court, or, upon demand of the 
accused, by a jury, and such trial shall conform, as near as may be, to the 
practice in criminal cases prosecuted by indictment or on information. In 
this case the defendant had been enjoined from combining and conspiring 
to interfere with interstate commerce by picketing and the use of force and 
violence. Upon being cited for contempt for the violation of this injunc- 
tion, the defendant applied for a jury trial under section 22 of the Clayton 
Act. The District Court denied the application and proceeded without a 
jury. The defendant was convicted and appealed to the Supreme Court 
which held that the provisions of the Clayton Act were constitutional and 
did not impair the inherent power of the courts to punish for contempt. 
Furthermore, the Court construed that part of the act providing for a jury 
trial as mandatory whenever the acts of the accused contemnor constituted 
an indictable crime. At page 67 of volume 266 of the U. S. Reports the court 
said: “The proceeding is not between the parties to the original suit but be- 
tween the public and the defendant. The only substantial difference between 
such a proceeding as we have here, and a criminal prosecution by indictment 
or information is that in the latter, the act complained of is the violation of 
a law, and in the former the violation of a decree. In the case of the latter, 


87. 178 Atl. 291, 299 (Pa.) (19385). 
88. 266 U. S. 42, 45 S. Ct. 18, 69 L. Ed. 162, 85 A. L. R. 451 (1924). 
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the accused has a constitutional right of trial by jury; while in the former he 
has not. The statutory extension of this constitutional right to a class of 
contempts which are properly described as ‘criminal offenses’ does not, in 
our opinion, invade the powers of the courts as intended by the Constity. 
tion or violate that instrument in any other way.” 

In Penn Anthracite Mining Co. v. Anthracite Miners, supra, the de. 
fendants were accused of the violation of an injunction restraining them from 
interference with the plaintiff's mining operations by menaces, threats and 
acts of violence. Upon the plaintiff’s petition in the trial court for a rule to 
show cause why the defendants should not be adjudged in contempt of 
court for violation of the injunction, the defendants objected to the proceed. 
ings on the ground that by a Pennsylvania statute,*° they were entitled to be 
admitted to bail, to be notified of the accusations against them, to be given 
a reasonable time to make defense, and to be granted a jury trial, as in the 
act provided. The trial court declined to accept that view, holding the statute 
beyond the power of the legislature, and summarily convicted the defendants, 
Upon appeal the Supreme Court of Pennsylvania upheld the statute as con- 
stitutional, and not beyond the authority of the legislature. The basis of 
the decision was that it could not be clearly shown that the statute materially 
affected the exercise of the court’s jurisdiction in contempt cases. 

The two cases just discussed indicate the tendency of the courts to recog- 
nize that legislation requiring a jury trial in indirect criminal contempts 
does not materially interfere with the power of the courts. Nor should the 
fact that a criminal contempt is direct rather than indirect lend any more 
justification for a denial of the right to a jury trial when it is provided for 
by the legislature. In either case the offense is against the authority and 
dignity of the court, and through the court are offenses against the State. In 
Michaelson v. United States, supra, it is said: “In criminal contempts, as in 
criminal cases, the presumption of innocence obtains. Proof of guilt must 
be beyond reasonable doubt and the defendant may not be compelled to be 
a witness against himself, Gompers v. Buck’s Stove and Range Co. The 
fundamental characteristics of both are the same. Contempts of the kind 
within the terms of the statute partake of the nature of crimes in all essential 
particulars. ‘So truly are they crimes that it seems to be proved that in the 
early law they were punished only by the usual criminal procedure, 3 Trans 
actions of the Royal Historical Society (N. S.) p. 147 (1885), and that at 
least in England it seems that they still may be and preferably are tried in 
that way.’ Gompers v. U. S., 233 U. S. 604, 610-611, 34 S. Ct. 693, 58 L. Ed. 
1115, Ann. Cas. 1915D, 1044. This is also pointed out by counsel in the 
case of O’Shea v. O’Shea and Parnell, L. R. 15 Prob. Div. 59, 61; and, in the 
course of one of the opinions in that case, it is said (page 64): “The offense 
of appellant (criminal contempt) is certainly a criminal offense. I do not 
say that it is an indictable offense, but, whether indictable or not, it is a 
criminal offense, and it is an offense, and the only offense that I know of, 
which is punishable at common law by the summary process’.” There 1s 

40. Act of June 23, 1931, P. L. 925 (17 P. S. sections 2047, 2048). 
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no such essential and fundamental difference between direct and indirect 
contempt as would require a different method of procedure for determining 
the guilt of the accused. Whether a person is accused of direct or indirect 
criminal contempt it seems that the basic safeguard in all other cases to 
accused persons—the right to a jury trial—may be extended to one case as 
well as to the other. 

In conclusion it is recognized that the courts possess the inherent power 
to punish for contempts and that this power is necessary to the efficient and 
proper exercise of jurisdiction. However, the exclusive and absolute exer. 
cise of this power is not so necessary that it should overshadow the rights of 
individuals as are embodied in our state and federal constitutions. The con- 
tinued use by the courts of a summary and exclusive contempt power will 

romote the tendency toward disrespect of court orders and decrees. Re- 
cent labor troubles have brought this strikingly to the attention of the courts 
as well as the public. Legislation designed to guarantee individual rights and 
liberties, which does not unduly intrench upon the powers of the courts and 
which will tend to re-establish proper respect for injunctions issued by the 
courts is not only highly desirable from the social standpoint but is also 
clearly valid under sound principles of constitutional law. 





Hear Hon. Arthur T. Vanderbilt 
President of the American Bar Assn. 
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Characterization of a Conveyance as a Testamentary Act 


By Ermer H. Goerrinec anp Pau L. WiLBert 
of the Kansas University Law School 


The policy of the law in the last few centuries of providing for freedom 
of alienation of property has brought with it a number of serious problems, 
It has resulted in great confusion and a number of conflicting theories of 
construction of instruments by which property is transferred. Under the 
modern law all property can be transferred by an instrument in writing and 
some property can only be transferred by such instrument. Universally, prop. 
erty is transferred by deed during the lifetime of the transferror and by will 
upon his death. There are certain technicalities which must be observed in 
order to make a valid transfer of property by either of these methods. The 
basic differences between the two types of instruments make it impossible for 
a will to be operative as a deed and vise versa. The confusion resulting from 
the construction given by courts to instruments containing elements of both 
deeds and wills is a problem for consideration at this time. 


For an intelligent understanding of the problem the basic characteristics 
of wills and of deeds must be constantly borne in mind. A’ deed constitutes 
a present transfer of an interest in property. The interest may be vested or 
contingent, and it is immaterial whether possession be present or future so 
long as the interest is presently transferred. When the interest is transferred 
by deed it is final, taking effect immediately, and cannot be recalled at the 
pleasure of the transferror. A will, on the other hand, is embulatory trans 
ferring nothing at the time it is executed and becoming operative only upon 
the death of the testator. He may destroy it or change it in any manner with. 
out changing the property rights of anyone else. 

Statutes have set up certain technical requirements which must be ob- 
served in order to execute a valid will or a valid deed. The technicalities 
which satisfy the statute for the execution of a deed will not satisfy the 
statute for the execution of a valid will. Because of these technicalities the 
courts are continually called upon to determine whether an instrument is a 
will or a deed, that is, whether it is a present transfer of an interest in prop- 
erty or to become effective as a transfer only upon the death of the maker 
of the instrument. In construing the instrument the premise on which the 
majority of courts base their decisions is the intent of the maker of the in- 
strument. The query is: Did he intend to make a present transfer of a prop- 
erty interest or a transfer to become effective only upon his death? 


The extreme difficulty of discovering the intent of the maker of the in- 
strument need hardly be commented upon. The problem usually comes 
before the court in a contest between heirs and the transferee under the in- 
strument. The maker of the instrument has long since been laid to rest be- 
neath the sod. The instrument may have been executed many years before 
his death. Intent itself is an intangible concept which exists only in the 
mind of the individual. Upon the court rests the responsibility of determin- 
ing the intent of an individual, now deceased, at some time before his death 
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when he executed the ambiguous instrument which has been brought before 
it. A statement of the problem alone is sufficient to discourage almost any- 
one from entering upon its solution. Yet the court has no escape. It must 
determine the state of mind of the individual at the time the instrument 
was executed and its decision will also determine who is the present owner 
of the property. In such a case the conclusion is almost inescapable that the 
maker of the instrument is not the transferror of the property but that the 
court is the transferror. By executing such an instrument the maker has, as 
a practical matter, vested the court with the power of determining who shall 
be the owner of the property after his death. 

The conflicting decisions which have been reached by various courts 
in the exercise of this power provide a most interesting and confusing study. 
There is universal disagreement among the courts as to what the deceased 
man intended when he executed the instrument. A short review of cases 
will immediately reveal the fact that what the maker intended by his instru- 
ment depends upon the court in which it is construed. In Glover v. Webb, 
205 Ala. 551, 88 So. 675, (1921), an instrument in the form of a deed con- 
taining a clause providing, “This deed is not intended and does not convey 
to my said children . . . . any right or title to the above-described real estate 
or the proceeds thereof until after my death” was held to be a deed and not a 
will. While in Seay v. Huggins, 194 Ala. 496, 70 So. 113, (1915), an instru- 
ment containing words of present grant, bargain and sale, with the follow- 
ing provision inserted at the end, “This deed shall not take effect until after 
my death and the death of my wife,” was held to be a will. In Chaplin v. 
Chaplin, 105 Kan. 481, 184 Pac. 984, (1919), an instrument in the form of an 
ordinary warranty deed containing a provision that, “In case the party of 
the second part (the grantee) becomes deceased before the party of the first 
part (the grantor) this deed shall be null and void,” was held to be testamen- 
tary in character because the intent was not to pass the legal title and reserve 
in himself only a life estate, but rather to keep the property himself unless 
the grantee should survive him. In Thomas v. Singer Sewing Machine Co., 
105 Minn. 88, 117 N. W. 155 (1908), a quit claim deed with the following 
clause, “To have and to hold unto the party of the second part his heirs and 
assigns forever. The intent of this deed being to convey to the said second 
party all of the said land in case he survives the said first party; otherwise 
said land to be vested in said first party in case he survives said second party,” 
was held to be a valid deed and not testamentary in character because the 
grantor intended to convey a present contingent right in the land in the 
nature of a contingent fee, possession being postponed but the right itself 
vesting upon delivery of the deed. In Turner v. Montgomery, (Tes. Com. 
App.) 293 S. W. 815, (1927), the court construed an instrument in the form 
of a deed, executed by the grantors to their daughter i in consideration of serv- 
ices rendered by her, containing the words “give, grant and convey” and a 
clause providing that it was “to take effect at the death of the survivor of 
us,” as a valid deed conveying a present interest. And in Purcell v. Baskett, 
121 Kan. 678, 249 Pac. 671, (1926), where the instrument involved was in 
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the form of a general warranty deed, and contained in the body a claus 
providing that “this is null and void until the death of the grantor,” it was 
held that the instrument did not pass a present interest but was testamentary 
in character. Thus it appears that what the maker of the instrument intended 
when he executed the instrument depends upon the particular court in 
which the instrument is construed. He may have intended one thing according 
to the interpretation of the Kansas court and quite a different thing accord. 
ing to the interpretation of the courts of Texas or Minnesota, and even the 
courts of the same state have reached opposite conclusions as to the intent 
of the makers of practically identical instruments presented at different times 
as is evidenced by the two Alabama cases cited. The futility of attempting to 
reach any uniform rule of construction by trying to discover the intention of 


the maker of the instrument is quite evident from the conflict and confu- 
sion which exists in the decisions today. 


Although it is the majority rule that the basic element in construin 
instruments is the intention of the maker, a few courts have candidly admitted 
that this idealistic theory falls short of reaching the intended result when 
put into practical application and do not strictly adhere to the rule. An out- 
standing example of this fact is the case of McAlister v. Pritchard, 287, Mo. 
494, 230 S.W. 66 (1921), in which the court says: “The court will not be over- 
zealous in trying to find an intention that cannot be given effect without 
violating positive rules of law; it will if possible construe an instrument as 
to give it effect, not destroy it.” Under this theory the court first looks at the 
instrument to discover under what construction it can be given effect and 
then construes it so as to give it effect. Such procedure is no doubt shocking 
to the finer sensibilities of the theorists, but as a working principle it is far 
better than trying to discover the intention of the maker of the instrument 
which, as a practical matter, is a futile gesture. This rule is not so arbitrary 
as it may seem at first blush, and perhaps carries out the intention of the maker 
of the instrument to a greater degree than the rule first considered. It is evi- 
dent from the fact that the maker took the trouble to execute the instrument 
that he intended it to be effective. In the ordinary course of human events 
property owners do not execute instruments in regard to their property in- 
tending them to have no effect. The ordinary man on the street is not con- 
cerned as to whether the instrument he executes is technically called a deed or 
a will. His only interest is in having his property dealt with in accordance 
with the terms of the instrument, regardless of what legal terminology may 
be applied to the instrument. Thus, it seems that the intention of the maker 
of the instrument is much more likely to be carried out if the court first de- 
termines under what construction if possible, rather than first determining 
whether the maker intended a deed or a will and then declaring the instru- 
ment valid or invalid on the basis of whether it meets the requirements of the 
court’s construction. If the court follows the practice of construing instruments 
in such manner as to give them effect, the maker of the instrument is the 
transferor of the property and not the court as is often the case when the 
other theory is followed. 
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From a reading of the cases it appears that the court often construes the 
instrument in such a manner as to give it effect even though it does not 
expressly say so, and although this is the real basis of the decision it is dis- 

ised by the statement of the court that the maker of the instrument in- 
tended it to be what the court has construed it to be. Powers v. Scharling, 64 
Kan. 339, 67 Pac. 820 (1902), is an excellent example of such a case. In that 
case the transferee under the instrument brought an action of ejectment, and 
in order to maintain that action it was necessary that the conveyance should 
be by deed. The instrument was called “The last will and testament of David 
Sebrill.” It provided for the payment of the maker’s debts including those 
of his last illness. The instrument was properly witnessed as a will and 
acknowledged before a notary as a deed. The provision in regard to the 
property in question read as follows: “I desire and design to, and by this paper 
writing create, convey to and vest in my beloved daughter a present interest 
and estate in and to all the estate of which I am now or at the time of my 
death shall be seized, or to which I am now or shall be then entitled, subject 
to the payment of the said debts, expenses and legacies heretofore men- 
tioned . . .” All other provisions were unquestionably intended to convey by 
will. The language of the court in construing the instrument is as follows: 
“The instrument in question must be held a deed at least in part. The language 
is: ‘I do by this paper writing create, convey and to vest in my beloved daugh- 
ter a present interest and estate in and to all the estate to which I am now 
seized.’ These expressions are in the present tense, indicating an intention 
to vest the estate in presenti.” It will be noticed that the court, in finding an 
intention to make a present conveyance of an interest, picked out the particular 
phraseology which indicated such an intention and refused to consider any- 
thing else. In reading the instrument the court read only the words “all of 
the estate to which I am now seized,” while the words of the instrument were, 
“all of the estate to which I am now or shall at the time of my death be 
seized.” They also refused to consider that the conveyance was subject to 
certain debts, expenses, and other legacies mentioned in the instrument. They 
construed this particular portion of the instrument as a deed and the remain- 
der as a will. It seems that the only logical conclusion is that the court 
construed the instrument to fit the situation and then clothed its decisions with 
the statement that such was the intent of the maker. 

Out of the maze of conflicting decisions, theories and rules it is very 
difficult to come to any definite conclusions and it is not the purpose of this 
paper to do so. However, it does seem that the policy of the law is still to 
foster greater freedom of alienation of property. Though the courts may 
continue to cloak their decisions in lofty theories and flowery phrases this 
policy of the law continues to be carried out, and so it will probably be as 
long as society feels that greater freedom in the alienation of property is 
desirable. 
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The Establishment and Operation of the Office of 


Revisor of Statutes in Kansas* 


By Franxin Corrick 
Revisor of Statutes and Secretary of the Kansas Legislative Council 


Eprror’s Nore: At the request of President W. Wallace Fry this article has 
been written for the Missouri Bar Journal by Hon. Franklin Corrick, Revisor 
of Statutes for Kansas. Mr. Corrick was appointed Statute Revisor by the 
Kansas Supreme Court in 1933, and prior to that time had been an assistant 
in the department since the date of its establishment in 1929. 

The office of revisor of statutes was created by an act of the 1929 Kansas 
legislature after five years of consideration and study had been given the 
matter. It was created as a permanent department to perform the three closely 
related functions of statutory revision, legislative bill drafting and legislative 
research.’ The department was organized on July 1, 1929, and has since been 
in operation continuously. As a consequence of the many duties imposed by 
the legislature, the department has been kept extremely busy. This is the first 
published statement explaining the activities, accomplishments and advan- 
tages of the Kansas plan. 


THE ESTABLISHMENT OF THE OFFICE AND 
REASONS THEREFOR 


The statute creating the office of revisor of statutes was brought about 
by the activities of the Kansas State Bar Association. At its annual meeting 
in November, 1924, the matter was first brought to the attention of the as- 
sociation by a member.’ 

Since Kansas had recently had a revision of its statutes* it was pointed out 
that the revision would constitute an excellent starting point for continuous 
revision. Many lawyers in Kansas in 1924 were keenly aware of the need for 
continuous revision. Prior to 1923, Kansas had not had a revision since 1868.' 
This was over a period of fifty-five years. Complete revisions when done at 
one time by a board or revision commission, however laudable and useful, 
are expensive and tend to temporarily unsettle the law. It is true that most 
revision commissions are not authorized to write new laws and only have 
authority to clarify existing statutes. Nevertheless, wholesale revision may 
raise many questions, even though the work is adopted or ratified by the 
legislature, as it must be since such legislative power cannot be delegated. In 
the Kansas revision of 1923, perhaps one of the most useful tasks performed 
was the writing of a “General Bond Law.” No one can successfully trace the 
exact source of this law. It was new legislation but since the legislature ratified 
it by adoption of the revision it is valid. It was necessary for the revision com- 


* This article was printed in the April, 1938, issue of the Missouri Bar Journal. It is reprinted 
herein with the eugeera of the Missouri Bar Journal. 


1. Laws of Kansas of 1929, ch. 279; General Statutes of Kansas of 1935, 77-301 to 77-306; The 
Book of the States, Vol. 1, 2d Ed. 1935, 230-2. 
398 2 Hon. Payne H. Ratner, ‘‘Continuous Statatory Revision,’’ Bar Association of Kansas, 1924, 
8. Revised Statutes of Kansas of 1923. 
4. General Statutes of Kansas of 1868. 
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mission: “We wrote twenty-six general bond sections on the preparation of 
ing in over seven hundred sections. In the words of a member of the com- 
mission: “W ewrote twenty-six general bond sections on the preparation of 
which a great amount of care was expended and we believe that we have now 
the simplest bond law in the United States.”* The revision commission of 
1923 attempted to do the same thing with the law of eminent domain, but was 
not so successful. Kansas still had more than nine methods of condemnation 
rocedure after the revision of 1923 was adopted. Topical revision can be as 
effective as bulk revision, and in topical revision there is the regular legisla- 
tive deliberation. 

If the general statutes are not kept up to date by biennial publication, a 

neral or bulk revision is perhaps the best way to remove obsolete and re- 
dundant matter quickly. Repeals by implication are more prevalent when state 
statutes are not kept up to date and in their proper place. If ‘the statute books 
are not up to date and do not show clearly what is the latest amendment or 
law on any subject, legislators are more apt to pass laws concerning matters 
already covered by prior laws without specifically amending or repealing such 
laws and without taking them into consideration. The result is a multiplicity 
of laws and repeals by implication. Only the courts can finally decide whether 
the entire law is repealed or only a part of it repealed. No lawyer and no 
person concerned can know until the court has passed upon it whether such 
an implied repeal will stand. 

Most such repeals by implication can be prevented by an efficient re- 
visor of statutes, who knows the statutory law, and who is constantly on the 
lookout for such bills. Complete elimination of such laws cannot be attained be- 
cause legislatures sometimes pass such bills as compromise measures or for oth- 
er reasons. Such cases are rare. Usually, if a legislature is aware of a prior law, 
attempt will be made to amend rather than to enact an entirely new law. This 
is, of course, not generally true of local legislation in cases where it is easier 
to pass a bill if it affects only one political subdivision of government. How- 
ever, local bills, if properly drawn, will not work as a repeal by implication. 

In 1927 and 1928 the committees on continuous statutory revision of the 
Kansas bar made rather complete recommendations which contained the 
essentials of the law which was finally enacted.’ The law prescribes duties 
which will be discussed under the following headings, which are all closely 
related: (1) Continuous Statutory Revision, (2) Legislative Bill Drafting, 
(3) Legislative Reference and Legislative Research. 


CONTINUOUS STATUTORY REVISION 


It is difficult to separate the various functions of the office into the three 
main divisions just enumerated. Continuous revision and bill drafting are 
particularly closely related. Oftentimes a considerable amount of research is 
required for each. Working together, they provide an effective remedy against 
conflicting, inconsistent and inharmonious legislation. 

Continuous statutory revision may be described as an attempt to keep 


3 . = Dumont Smith, ‘‘Dealing with Overgrowth of Statute Law,’’ American Bar Ass'n Journal, 
an. 4, 41-44. 
6. Bar Ass’n of Kans., 1927, 74-6; 1928, 77-81. 
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statutes constantly up to date and in their proper place in order that they 
may be readily accessible and understandable. It is founded upon the idea that 
statutes once revised, ought to be kept that way. It is a simple device for 
simplifying and clarifying the existing statutory law, and making it ready, 
available and accessible to all,’ and particularly in keeping it so by regular 
publication of the general statutes, skillfully indexed, annotated and cross. 
referenced. 

Much is accomplished in the way of statutory revision in Kansas by the 
bill drafting department of the revisor of statutes.’ The law® also provides 
that “it shall be the duty of the revisor to recommend to the judiciary com. 
mittees of the house and senate at each regular session of the legislature such 
bills as will tend to revise and clarify existing laws.” 

In explaining how this provision works, it should be pointed out that 
Kansas, unlike Wisconsin and some other states, has a provision in its con- 
stitution’® which requires that “no law shall be revived or amended, unless 
the new act contains the entire act revived or amended, and the section or 
sections so amended shall be repealed.” There is also a provision that no bill 
shall contain more than one subject. 


This makes it impossible in Kansas to draw short revision bills by merely 
changing words in line so and so of certain sections or subsections. Instead, 
it is necessary to set forth the entire section in order to correct defects in any 
part of the section. In practice, if the section contains other provisions which 
are controversial, legislators do not like to bring such a bill out on the floor 
where the entire section is subject to amendment and debate. It is apt to take 
up too much of the legislature’s time in order to accomplish its original pur- 
pose. Consequently, legislative committees are slow to recommend such bills 
for passage unless there are serious defects which need immediate attention. 

This difficulty does not arise in cases where sections may be repealed, 
outright. It can then be explained to the legislature that the sections sought 
to be repealed have been held unconstitutional or are obsolete for other rea- 
sons. Many such repeal bills have been recommended to the judiciary com- 
mittees by the present revisor of statutes. In 1935, bills were introduced in 
the legislature to repeal about a dozen statutes which have been held uncon- 
stitutional since the 1923 revision. Most of these bills have been enacted into 
laws. In addition about fifty obsolete or ambiguous sections of the Kansas 
statutes were recommended to the judiciary committees of the legislature for 
revision or clarification. In 1937 many more recommendations were made to 
the judiciary committees of the house and senate based upon information 
obtained in the preparation of the General Statutes of 1935. Many obsolete 
sections were repealed outright by the 1937 legislature. The repeal of one 
invalid act alone removed nearly twenty pages from the general statute 
books." The material and information collected and available in the files of 
the office provide excellent starting points for topical revision of any part of 
"7, William F. Hodges, ‘‘How the Revisor Plan Works in Wi in,’’ Indi Law Journal, 
Vol. 6, 37-44. 

8. See ‘‘Legislative Bill Drafting,’’ below. 
9. General Statutes of Kansas of 1935, 77-302. 


10. Kansas Constitution, Art. 2, § 16. 
11. General Statutes of Kansas of 1935, ch. 24, art. 10. 
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the law. For obvious reasons, such revisions should not be undertaken unless 
they are to be used by a legislative committee or some member of the legis- 


lature. 

The 1937 Kansas legislature amended or repealed over five hundred sec- 
tions of the statutes. The large number of amendments and repeals indicates 
that the legislature is avoiding implied amendments and repeals. The phrase 
sometimes used in repeals by implication is as follows: “All acts and parts 
of acts in conflict with provisions of this act are hereby repealed.” In 1927, 
two years before the establishment of the office, this phrase appears at least 
sixty times.” In 1937 it appears only five times.’* This phrase has been held 
to be of little value to the Kansas supreme court in determining whether or 
not a law has been repealed. The court has said that such a provision was 
“nonsensical.”** 

In addition to biennial recommendations to the judiciary committees 
of the legislature, the revisor’s office has instituted another effective device 
for continuous statutory revision. In the General Statutes of Kansas of 1935 
and the biennial cumulative supplements thereto, “Notes” and “Cross Ref- 
erences” have been and will be inserted directly under sections which need 
revision or repeal. Under this method, needed changes in the statutory laws 
are not overlooked when the sections are being amended or repealed. Chapter 
and article cross references are also inserted for the convenience of the users 
of the statute books. Attempt is also made during sessions to keep the legis- 
lature advised as to passage of bills on the same subject and repeal bills have 
been prepared. It is not always possible in the busy closing days to catch all 
of these bills, and sometimes it is too late to pass a correction bill. 

The law also provides that “The revisor shall supervise and assist in all 
revisions and compilations of the general laws, but no such general revision 
or compilation, shall be undertaken except on the express direction of the 
legislature.” The 1935 Kansas legislature enacted a law’ which authorized 
and directed the revisor of statutes to prepare the General Statutes of 1935 in 
on volume, in lieu of the 1935 Supplement to the Revised Statutes of 1923. An 
additional appropriation of $17,000 was made to the revisor to do this work. 
This book has received much praise and has been referred to as “the best 
general statute book in the United States.” 

It is larger than the Revised Statutes of Kansas of 1923, which were com- 
pressed to the point of being almost unusable in some respects. Consequently, 
some may think that the Kansas statutes are unduly increasing in size. Such 
a belief would be erroneous. 

The enlargement of the statute book was due largely to the following 
reasons: (a) Extra space between the lines of the text which added approx- 
imately one-eighth to its size; the Revised Statutes of 1923 were printed in 
solid type form with no extra space between the lines. (b) Enlargement of 
the index from about 37,000 entries to nearly 55,000 entries written in com- 
plete analytical, descriptive-word detail, and printing it in eight-point type 
~ 98, Session Laws of Kansas, 1927, p. 593. 

. Bession Laws of Kansas, 1937, p. 676. 


. Atchison, T. & 8. F. Rly. Co. v. Board of Education, 128 K. 878, 880, 255 P. 60. 
. Session Laws of Kansas, 1935, ch. 297. 
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instead of six-point. (c) Inclusion of all annotations to decisions of state and 
federal courts construing Kansas laws and addition of parallel references to 
the Pacific and other unofficial reports. (d) Insertion of the first complete 
statutory legislative history and source or prior law citations ever compiled 
in Kansas. (e) A complete system of cross references and tables to facilitate 
the use of the book. (f) Reference under all “Uniform State Laws” adopted in 
Kansas to the volumes known as “Uniform Laws Annotated.” (g) Notes to 
“Dassler’s Kansas Civil Code” under all sections of the Kansas code of civil 
procedure and other sections of the statutes cited in Dassler’s Code. (h) The 
many new laws made necessary by changing economic conditions and emer- 
gency matters. 

Most states do not publish all of the above features in one volume. Wis- 
consin has a separate volume named “Wisconsin Annotations, 1930.” It is 
worthy of note that the Illinois bar association succeeded in limiting publi- 
cation to a single volume, to which 200 pages were added to permit cross- 
references to two rival sets of annotated statutes.”® 


Instead of the Wisconsin plan of biennial publication of all general 
statutes, Kansas adopted the biennial cumulative supplement plan. This means 
that only general laws enacted after the last general revision or compilation are 
printed every two years. Since the supplements are cumulative, the general 
laws are by this method kept in two books under the same classification system. 
The annotations and index are kept up to date by the supplement. The supple- 
ments are kept up to date by means of gummed annotations to court de- 
cisions handed down between supplements. 


One reason why Kansas did not adopt the Wisconsin plan of biennial 
publication in one volume may be that all laws and joint resolutions passed 
at each session of the legislature must be published in a volume, under the 
direction of the secretary of state.’’ This has been the procedure in Kansas 
since 1861. Under this system most persons, other than lawyers, would un- 
doubtedly purchase the session laws rather than the more expensive complete 
general statute book. This would increase the cost of biennial publication and 
either the state or the lawyers would have to pay the bill. In Wisconsin, as 
above pointed out, short bills may be enacted amending long sections and 
consequently the session laws do not tell the whole story. Moreover, in Wis- 
consin the session acts are numbered in consecutive chapters in the order re- 
ceived from the governor without any attempt to classify according to subject 
and are speedily published. Therefore, complete biennial publication of the 
general statutes seems more adaptable to Wisconsin than to Kansas and some 
other states. Practically the same results are accomplished in Kansas by the 
use of the biennial cumulative supplement plan. 


LEGISLATIVE BILL DRAFTING 


Bill drafting requires an accurate and technical knowledge of law and 
judicial interpretation, a knowledge of the methods of accomplishing the 
revision and amendment of statutes, an appreciation of the importance of 


16. Journal of American Judicature Society (Dec. 1937), Vol. 21, 136. 
17. General Statutes of Kansas of 1935, 45-101. 
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recision in the use of terms and phrases, as well as great skill in the use of 

the English language.’* One cannot intelligently undertake to draft an im- 
portant bill on any subject until he is familiar with the principles of the 
common law involved and with all the statutory and constitutional provi- 
sions on the subject.’® 

The Kansas law* provides that “during sessions of the legislature the 
revisor and his assistants shall perform the functions of a bill drafting de- 
partment for the convenience of the members of the legislature, and he shall 
prepare and advise in the preparation of any bill upon request of any member 
of the legislature, or of any committee or commission created by the legisla- 
ture or appointed by the governor to make a study of or to revise or compile 
the laws pertaining to any subject, and the revisor shall be ex officio a member 
of any such committee or commission.” 

Legislative bill drafting is highly technical and exacting.” It is strenuous 
work and must usually be performed under the most trying circumstances. 
The relationship with members of the legislature is of a confidential nature. 
The policy of the bill drafting department of the revisor of statutes in Kansas 
is strictly of a disinterested and non-partisan nature. Its purpose is to serve 
all members of the legislature equally and impartially. Assistants and em- 
ployees are instructed not to let their personal convictions in any way in- 
fluence their work and to avoid all statements which might be construed by 
anyone as being partisan. They are instructed not to play favorites, but to 
treat every member alike.” Specific rules for stenographers and proof-readers 
in the department are prescribed. Everyone in the department is aware that 
they have a big and important job and that all must work together to enable 
the department to give prompt, efficient and satisfactory service to the mem- 
bers of the legislature and the state. 

The bill drafting department seeks no publicity and attempts to stay in 
the background and out of the newspapers. If good work is done, the credit 
should go to the members of the legislature. If mistakes are made, the de- 
partment is willing to take its share of the blame. Accuracy and efficiency is 
our first consideration and we are constantly on the lookout for errors in 
any part of the legislative proceedings. Kansas legislative sessions are perhaps 
among the shortest of any in the United States. There are many problems 
peculiar to the short-session legislature.** Limited sessions accentuate legis- 
lative shortcomings. The bill drafting must be done under greater pressure 
and sufficient time for study and research is usually not available during 
sessions. A permanent department which has time to study and prepare and 
become familiar with the art of bill drafting and research should greatly im- 
prove the efficiency of the legislature and the quality of the legislation enacted. 


The number of bills introduced during regular sessions of the Kansas 


legislature average approximately eleven hundred in normal years. Since the 


18. B. F. Shambaugh, ‘‘Scientific law-making,’’ Iowa Applied History Series, Vol. 2, No. 1, 11. 
19. Paul Mason, ‘‘Legislative Bill Drafting,’’ California Law Review, 14, 298-310; 379-92. 

20. General Statutes of Kansas of 1935, 77-302. 

21. Edwin E. Witte, ‘‘Technical Services for State Legislators,’’ State Government, Feb. 1938, 


22. ‘‘Bill Drafting Instructions and mye nll (of the Kansas revisor of statutes). 
23. Hon. William E. Treadway, State Government, Feb. 1938, 34-36. 
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present bill drafting department of the revisor of statutes was first organized 
it has drafted over twelve hundred bills and resolutions in each biennial legis. 
lative session.” It is the practice of the department to draft bills only upon 
the request of members of the legislature or the governor. It it also the prac. 
tice of the department to cooperate with all state departments and officers, and 
to assist them in every way possible, so far as time and appropriations permit, 

The revisor of statutes is secretary of the state legislative council. The 
rules of the legislative council require that all proposed bills of the council 
must be drafted by the revisor.** This is the only mandatory requirement 
that bills must be drafted in the department. The legislative council consists 
of twenty-seven members of the legislature and meets quarterly. In the four 
years it has been in operation, sixty-two bills have been drafted and submitted 
to the legislature.” Since its creation in 1923, the legislative council has greatly 
increased the legislative work of the revisor between sessions of the legislature. 

Legislative bill drafting has to do with details rather than legislative 
policy. The legislator must decide all such fundamental questions of policy. 
It is the draftman’s job to translate the decisions of the legislator into bills 
which will meet his requirements and also be in conformity with existing 
statutory and constitutional requirements. The bill drafter in the process, if 
he is allowed sufficient time to do his full duty, will have informed the mem- 
ber as to the legal technicalities involved and will have written the bill in 
such language that there is no doubt as to the legislative intent. 

A part of the bill drafting work is that of drawing amendments to bills 
when requested by the committees and individual members. Assistance is also 
given in the writing of conference reports when requested by the conference 
committees. At times, committees ask to have a representative from the draft- 
ing department to sit with them and assist in the drafting of committee bills 
or amendments. 

How well the Kansas bill drafting department is doing its work is at- 
tested by a motion adopted by the house of representatives on the closing day 
of the 1938 special session, thanking the bill drafting department for “the fine 
work they have done, both during the general and special sessions.”** 

Bill drafting is the most important part of the process of rendering ex- 
pert services to state legislatures. The other two stages in the process of assist- 
ing the legislators are often mentioned as legislative reference and legislative 
research. These last two, which will be next described, are vitally important. 
But “all the legislative reference in the world combined with scientific re- 
search will not produce satisfactory laws if bills are not properly drawn.” 


LEGISLATIVE REFERENCE AND LEGISLATIVE RESEARCH 


Legislative reference is the discovery and collection of data and informa- 
tion concerning subjects of current legislation. This may include laws from 
other states, proposed laws, and supreme court decisions; reports of federal 


. Biennial Report of Kansas State Librarian, 1933-1934, 4. 
. General Statutes of Kansas of 1935, 46-308. 
. Rule 10 of the Kansas legislative council. 
. Report and Recommendations of Kansas Legislative Council, 1934, 5-6; op cit. 1936, 3 4. 
8. Kansas House Journal, March 1, 1938, p. 18. 
. B. P. Shambaugh, ‘‘Scientific law-making,’’ op cit. 
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and state departments, officers, committees, and commissions; special investiga- 
tions and surveys; books, phamphlets and other periodicals containing popular 
and scientific discussions of questions likely to come before the legislature. 
Bibliographies and various leaflets and clippings are very valuable especially 
when constantly kept up to date. 


This is a function which can best be performed by trained reference li- 
brarians in connection with a state library readily accessible to the legislature. 
A division of the library especially organized and equipped is the logical 
agency for handling this important work. All that is necessary in statutory 
revision, bill drafting and research is to know about such material, to have it 
available on a moment’s notice, and to be familiar enough with it to make 
intelligent use of it at all times. 

While the law* authorizes the revisor of statutes to do some legislative 
reference work it has always been considered as a proper function of the state 
library in Kansas. Only current material is collected by the revisor and this 
is delivered to the state librarian as soon as possible. It is always available to 
the reference librarian. From time to time, the revisor prepares briefs, mem- 
oranda and reports which are in the nature of research work rather than 
reference work. “The departments (state library and revisor of statutes) have 
always cooperated, and the result has been a broadening of the legislative 
work. While the office of revisor of statutes is an entirely separate department, 
the act provides that this office shall have quarters in the state library and that 
the legislative reference work shall be carried on with the assistance of the 
state library staff.”** 

As stated in “The Book of the States” published by the Council of State 
Governments and The American Legislators’ Association (Vol. 1, 2d Ed. 1935, 
p. 231): “The state library has classified and arranged its economic and legis- 
lative material for the use of the members of the legislature, state officers, and 
interested citizens. It undertakes some research but turns over the majority of 
it, as well as requests for bill drafting, to the office of the revisor of statutes. 
The department in close cooperation with the revisor of statutes is accumu- 
lating and filing for quick reference material on legislation. Individual copies 
and bound volumes of all bills and resolutions are kept on file. In the purchase 
of books for the state library, the state librarian gives careful consideration 
to the general importance of legislative reference material.” 

Thus, it will be seen, that back of nearly all of legislative reference work 
are the vast resources, equipment and valuable services of the state library. 

Most everyone will agree that the collection and cataloging of legislative 
data and information is not enough. It must be made available and explained 
after a careful sifting of materials and painstaking analysis and interpretation 
of facts. This should only be done after a thorough study and understanding 
of the subject to which it is to be applied. This is scientific research. 

The law® states that “it shall be the duty of the revisor, who shall be in 
lieu of the legislative reference clerk now authorized by law, to collect all 


30. General Statutes of Kansas of 1935, 77-302. 
31. Biennial Report of Kansas State Librarian, 1933-1934, 4. 
82. General Statutes of Kansas of 1935, 77-302. 
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available information relating to any matter which may be the subject of 
proposed legislation, and to accumulate data regarding the practical operation 
and effect of statutes of this and other states.” 

Only a brief description of the research work done by the revisor of 
statutes will be given. In the same year (1929) the office was created, the 
legislature created a temporary tax code commission. The revisor of statutes 
was ex officio a member of this commission and served as its secretary. This 
commission made an exhaustive study of the entire field of assessment and 
taxation in Kansas, and submitted to the governor a report consisting of 176 
printed pages,** and a separate report of drafts of bills to put some of its 
recommendations into effect. Many of its recommendations have since been 
enacted into law. Probably, one of the results of this study was the adoption 
of an income tax amendment to the state constitution in 1932.** All of the 
material collected by this commission has been preserved and is available in 
separate files of the revisor of statutes. 


Another noteworthy research project was undertaken and completed 
covering the entire field of the law of eminent domain and condemnation 
procedure in Kansas. In 1932 and 1933 upon the request of the state judicial 
council, detailed synopses of all eminent domain statutes and all supreme court 
decisions relating to eminent domain and condemnation procedure were pre- 
pared and printed in the official bulletins of the judicial council. In addition, 
a uniform code of procedure for the exercise of the power of eminent domain 
was drafted. While this code was not enacted into law, several clarifying 


amendments to our eminent domain statutes have since been passed.** 


A procedure has been adopted by the revisor under which “Revision Bill 
Research Reports” are prepared for any member of the legislature who re- 
quests an exhaustive study of any subject. On December 28, 1937, such a 
report was completed on the subject of “Partition of Real Property.” On the 
cover page of this report the contents are briefly described as follows: 


I. A Brief Summary of the Law of Partition; 
II. Citation to and short Synopsis of the Statutory Law of Partition in 
Other States; 
III. Tentative Revision Bill Draft of Partition Statutes for Kansas 
Modeled after the Minnesota Statutes; and 
IV. Court Decisions Construing the Law of Partition Under the Min- 
nesota Statutes. 


The entire revision bill research report is in concise form and consists of 
only twenty-nine double spaced typewritten pages. The “tentative” bill above 
referred to was introduced verbatim in the special session of 1938 as Senate 
Bill No. 89. It is explained in the report that “all material herein is confidential 
until released by the member of the legislature for whom it was prepared.” 

In 1933 the legislature created what is known as the Kansas legislative 


33. Report of the Kansas Tax Code Commission, Dec. 1, 1929. 

34. Kansas Constitution, Art. 11, § 2. 

35. Kansas Judicial Council Bulletin, Oct., 1932; op cit. July, 1933. 

36. Laws of Kansas, 1931, ch. 246; Laws of Kansas, 1935, ch. 179; Laws of Kansas, 1937, 
chs. 226, 227, 228. 
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council. This law is referred to above under the heading of “Legislative Bill 
Drafting.” The legislative council has the power and duty to make state-wide 
studies and investigations of problems concerning the government and gen- 
eral welfare of the various political subdivisions, both state and local. One 
section *” of the law reads as follows: “That the revisor of statutes shall act 
as secretary of said council, and the said council may require the services of 
the legislative reference library, and the council may employ such assistants 
and engage the services of such research agencies as it may deem desirable, 
and its appropriation permits, in the preparation of a program of legislation 
or in regard to any matters of state-wide public importance within the juris- 
diction of the legislative branch.” 


Until the latter part of 1934, the revisor of statutes was the only agency 
of the state furnishing research services exclusively to the legislative council as 
well as to the entire legislature. This was accomplished with the excellent co- 
operation of the Interstate Reference Bureau of the American Legislators’ 
Association, the various state legislative reference bureaus, state officers and 
departments of this and other states. The research work of the American 
Legislators’ Association™ has been most helpful to this office. 


In 1933, Kansas and practically all of the other states were in need of 
enabling legislation to qualify under the federal emergency legislation. Costly 
mistakes were avoided in Kansas by closely analyzing the acts of Congress 
and the laws and proposed laws of the various states. The legislative council 
had before it, not only research memoranda, but also actual copies of printed 
bills which were before the various state legislatures at the time. This was 
most helpful to the special session of the legislature of 1933, because, since 
all members of the council are members of the legislature, such information 
was readily available to explain the bills presented. As a consequence, a com- 
prehensive program was available and over sixty per cent of the bills prepared 
by the council were enacted into law. 


In the latter part of 1934, this council received a grant for research and 
investigative purposes which totaled $50,000 for the three-year period ending 
June 30, 1937. This grant was from the Spelman Fund of New York City. 
It enabled the council to set up a research department for the purpose of giv- 
ing the council additional facilities, not permitted under its appropriation, 
to enable it to perform the duties assigned to it by law. It was not, however, 
intended to be used for the creation of a new state department or bureau.” 
To do so would have required an act of the Kansas legislature. 


The 1937 legislature appropriated additional money to the legislative 
council for research purposes. This enables the legislative council to formulate 
its program by presenting comprehensive analysis of the various questions 
before it in the form of research reports prepared by its research department. 
Concrete bills to carry the council’s program into effect are prepared by the 
revisor of statutes only upon instructions of the council or a member of the 
legislature. In brief, the council develops its program over each two-year 

87. General Statutes of Kansas of 1935, 46-308. 


38. Rodney L. Mott, The American Political Science Review, Vol. 26 (1932), 311-14. 
89. Report and Recommendations of the Kansas Legislative Council, 1934, p. 12. 
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period by evaluating “the relative importance of public demand for action in 
various fields, and responds to that demand by analyzing those subjects which 
it considers most likely to be important before the session, regardless of 
whether or not it believes affirmative action desirable.”*° The council’s recom. 
mendations must be completed and made public at least thirty days prior 
to the session of the legislature.“ Interesting as the legislative council experi- 
ment may be, a further discussion of it would perhaps be out of order here. 


CONCLUSION 


The work of and legislative demands upon the office of revisor of statutes 
have steadily increased since its establishment in 1929. In operation, the office 
has endeavored to perform the various duties prescribed by law insofar as 
appropriations permitted. This has meant much overtime work under the 
most trying circumstances. The continued expressions of appreciation from 
members of the legislature, the bar and from people of this and other states 
is evidence of work well done. The 1937 Kansas Legislature, in recognition 
of the needs of the office, substantially increased its appropriation over that of 
previous years. Despite many difficulties, the office has successfully passed 
through the most trying periods of its existence. In the words of the motto 
of the great seal of the State of Kansas, “Ad astra per aspera.” 

A “model bill’ for the establishment of statutory revision, bill drafting 
and legislative services has been drafted through the efforts of the Interstate 
Reference Bureau of the American Legislators’ Association. This bill is pat- 
terned somewhat after the Kansas law under which the office of revisor of 
statutes is operating. The general purposes of the bill are stated in section 2. 
The three closely related functions of statutory revision, bill drafting and 
special legislative services are placed under the jurisdiction of one bureau. 
Experience is proving that this is the most satisfactory and effective method, 
especially when the office is kept non-partisan, free to serve everyone impartial- 
ly and free to cooperate with other agencies of government. It offers a fine boon 
for competent and much needed services. 


40. F. H. Guild, ‘‘The Development of the Legislative Council Idea,’’ The Annals of the Amer- 
ican Academy of Political and Social Science, Jan. 1938, 144-50. 

41. General Statutes of Kansas of 1935, 46-310. 
sone teed Model Legislative Reference Bureau Act,’’ The Book of the States, Vol. 1, 2d Ed. 
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Kansas Junior ‘Bar Conference 


Within the past few months a younger lawyers’ organization has taken 
shape in Kansas under the name and style of the Kansas Junior Bar Con- 
ference. Its ancestorage is explained by stating that it is a state unit of the 
Junior Bar Conference Section of the American Bar Association. All lawyers 
under the age of thirty-six, who are members of the American Bar Associa- 
tion, and reside in Kansas, are automatically members of the Kansas Junior 
Bar Conference. 

The Junior Bar Conference section of the American Bar Association 
originated at the Milwaukee meeting of the parent organization in 1934. It 
has grown until now over 6,000 members are included on its rolls. It has 
been one of the most active of the sections of the American Bar Association. 
While it is a mere section of the latter, it comprises the sole nation-wide or- 
ganization created by, run by, and composed of lawyers under the thirty- 
six year age limit. 

After the annual meeting of the American Bar Association in Kansas 
City last fall, it was the commonly expressed desire of members of the Junior 
Bar Conference section residing in Kansas that an active formal organization 
be created in Kansas to serve as a state unit of the Conference. An organiza- 
tion meeting was held on October 25, 1937, which was attended by many of 
those who had been most active in building up the organization’s member- 
ship during the preceding year. At this original meeting, a general organi- 
zation outline was suggested. The minutes were then turned over to a 
committee composed of R. L. Letton, Pittsburg, chairman; John H. Hunt, 
Topeka; James N. Snyder, Leavenworth; William Wagner, Jr., Wakeeney, 
and John Fontron, Hutchinson, which committee prepared the formal draft 
of the by-laws. On a referendum vote of the members, the by-laws were 
adopted. 

The mechanics of the Kansas Junior Bar Conference are simple. The 
governing body is the Council, composed of seven councilmen, elected by 
members in each of the Congressional districts, and three councilmen at 
large, elected by members at the state meeting. 

The Chairman, Vice-Chairman, Secretary-Treasurer and the last retiring 
Chairman are ex-officio members of the Council. The Vice-Chairman and 
Secretary-Treasurer are elected by the Conference members at the state 
meeting. The Chairman, in accordance with the by-laws of the Junior Bar 
Conference, is appointed by the Chairman of the national organization upon 
recommendation of its Councilman from the Tenth Circuit. However, the 
Coucil of the Kansas Junior Bar Conference recommends who shall be ap- 
pointed as Chairman for the following year, which recommendation will 
undoubtedly be uniformly followed. 

This year it was necessary to have all officers and councilmen appointed, 
as election meetings were a practical impossibility. 

The Council has met three times—in Topeka on December 19 and 20; 
Wichita on February 14, and in Salina on March 28. The American Citizen- 
ship Committee met in conjunction with the Council at Topeka, and the 
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Judicial and Procedural Improvement Committee met in Wichita in Feb. 
ruary. In connection with each council meeting a luncheon was held which 
was attended by many members and non-members from the immediate 
vicinity. 

The committees have been doing certain preliminary work necess 
during the first year of any organization. Little is anticipated by way of a 
constructive program during the current year, as most of the activities neces. 
sarily have been connected with the mechanics of the organization. It is hoped 
that the discussions by members at the district meetings, and the state meet. 
ings, and the reports and recommendations of the committees will make pos. 
sible the adoption of a worthwhile state-wide program for the next and 
following years. The main purpose of the organization is to present to mem- 
bers real problems incident to the profession, secure unity of opinion through 
open forum discussions at meetings and, where such unity is attained, insti- 
gate appropriate concerted action. 

The district meetings held this spring are as follows: 


First District, Topeka 

Second District, Ottawa 

Third District, Independence 

Fourth District, Manhattan ; 

Fifth District, Wichita April 29 

The Sixth and Seventh Districts will meet in conjunction with the North- 
west and Southwest Kansas Bar Associations. The state meeting will be held 
in Wichita on Thursday, May 26, just preceding the annual meeting of the 
Kansas State Bar Association. 

The Kansas Junior Bar Conference is not attempting to operate in rivalry 
with the Bar Association of the State of Kansas. Rather it hopes to provide a 
training field for the State organization and to act in cooperation with it. 
The cooperative activity is illustrated by the handling of the induction dinner 
given the newly admitted lawyers on February 9, in Topeka. The dinner was 
sponsored jointly, the new lawyers being guests of the Kansas State Bar 
Association, with the manual details of the dinner meeting being handled 
by the Kansas Junior Bar Conference. 

The officers and committees of the organization are as follows: 


OFFICERS 
Philip H. Lewis, State Chairman 
Ray L. Letton, Vice-Chairman Pittsburg 
C. Harold Hughes, Secretary Manhattan 
John W. Breyfogle, Last Retiring Chairman Olathe 


First District, Steadman Ball 
Second District, Stanley F. Toland 
Third District, Chandler Jarvis 
Fourth District, Harry Coffman 
Fifth District, W. A. Kahrs 

Sixth District, William Wagner, Jr 
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Junior Bar CoNnFERENCE 


At-Large, E. S. Hampton 
At-Large, John H. Hunt 
At-Large, James M. Scott 


STANDING CoMMITTEES 


American Citizenship 
Ellis Bever, Chairman Wichita George W. Ball 
Gordon Sloan Topeka Robert Jones 
Olathe Knowlton Carson 
Public Relations 
St. Elmo Else, Chairman Topeka Richard Allen 
Glenn H. Lauderback Fort Scott Wesley E. Brown 
Lawrence Curfman 
Judicial and Procedural Improvement 
Verne Laing, Chairman Wichita Bruce Mack 
Ralph Gore Wichita Frank Theis 
George Ramskill Lyndon John P. Davis 
Public Information and Speaking 
James N. Snyder, Chm..Leavenworth H. C. Morris 
Merle Loughridge Garnett Don Phillips 
Joe L. Henbest Columbus William Vernon 
William H. Alward Herington 
Publications and Publicity 
Harold H. Harding, Chm Eli Eubanks 
ity Floyd Kirkman 
James S. Lester .....Oskal Drew Hartnett 
Mitchell N. Bushey Martin Crawn 
Dale W. Maxwell Francis Clark 
Harold G. Forbes 
Legal Ethics and Unauthorized Practice of Law 
Harry G. Miller, Jr., Chm Harold Hauser 
Kansas City Emmet A. Blaes 


Meetings and Arrangements 
Topeka Dave Rankin 
....Topeka Mack Bryant 
Kansas City Paul Ward 
Coffeyville 
Membership 
George Stallwitz, Chm Clayton Flood 
Fred Mann Maurice Wildgen 
Richard Barber Conrad Miller Kansas City 
Mark Bennett Topeka 
Robert Schermerhorn. Junction City Charles E. Jones Wichita 
Robert Cobean ......... Wellington 
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Program 
FIFTY-SIXTH ANNUAL MEETING 


OF THE Bar AssociATION OF THE STATE OF Kansas 
Hotel Lassen May 27 and 28, 1938 Wichita, Kan. 


Thursday, May 26, 1938 
2:00 p.M.—Meeting of Junior Bar Conference of the American Bar Association 
Friday, May 27, 1938 
Morninc Session, 9:30 A.M.—Horet Lassen—Round Table Sessions 
SUN Zoo: s Rk GU eee, toi | J. B. McKay, Presiding 
Discussion of Implied Covenants of an Oil and Gas Lease 
(1) The implied covenant upon the part of the lessee to begin the initial well within 
I Satie ch U RT iss Cohis Dnww at)sbaeeseede J. B. McKay, El Dorado 
(2) The implied covenant upon the part of the lessee, if the test well has disclosed 
the presence of oil or gas in paying quantities, to develop i in a reasonable manner 
and to operate and produce so that the lessor may receive his royalty George Siefkin, Wichita 
(3) The implied covenant upon the part of the lessee to protect the premises from 
drainage George B. Collins, Wichita 
GENERAL Discussion 


Wilbur H. Jones and Samuel E. Bartlett, Presiding 
(1) —e Made in Substantive Probate Law by the Proposed Probate 
Harry W. Fisher, Ft. Scott 
(2) “The Probate and Contest of Wills” 
(3) “Testamentary and Living Trusts in the Probate Court” Jack Copeland, St. John 
eA SEI Oni ar ee ae ere. E. C. Flood, Hays 
(5) “Probate Procedure” W. D. Vance, Belleville 
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GENERAL Discussion 
Insurance Law Robert L. Webb, Presiding 
(1) Two Interesting Releases of Tort-feasors..................2-000eee cues Karl W. Root 
(2) Avoidance of Insurance Policy for Misrepresentation Harry O. Janicke 
GENERAL Discussion 
Public Utility Clayton E. Kline, Presiding 
(1) Rural Electrification in Kansas Steadman Ball, Atchison 
GeneraL Discussion 


Fenliel oe 


Luncnzon—Wichita Bar Association 


AFTERNOON SESSION, 2:00 P.M. 
Invocation 
Address of Welcome 
Response 
President’s Address 
Report of Secretary 
Report of Treasurer 
Report of Committee on Legal Education and Admission to the 
Edward M. Boddington, Chairman 

Report of Committee on Professional Ethics Everett E. Steerman, Chairman 
Report of Committee on Americanization and 

Citizenship Ralph T. O'Neil, Chairman 
Report of Committee on Amendment of Laws and 

Uniform Legislation B. L. Sheridan, Chairman 
Report of Committee on Local Bar Associations Carl Auckerman, Chairman 


i“? Baar ee 


ise freroee 


Eveninc SEssion 
Dinner for Women Members of the Association, Hotel Lassen, 7:00 p.m. 
Entertainment by Wichita Bar Association, 8:15 P.M. 


Saturday, May 28, 1938 
MorninG SEssION, 9:30 A.M. 
Report of Committee on Illegal Practice of the Law.....Claude I. Depew, Chairman 
Report of Committee on Integration of the Bar Albert Faulconer, Chairman 
Honorable Arthur T. Vanderbilt 
President of American Bar Association 
Report of Committee on Public Relations Thomas A. Lee, Chairman 
Report of Committee on Taxation A. V. Roberts, Chairman 
Report of Committee on Selection of Judges Hon. W. D. Jochems, Chairman 
Report of Committee on Probate Code Edward C. Flood, Chairman 
Judicial Council Report........... : Hon. W. W. Harvey 


AFTERNOON SESSION, 2:00 P.M. 
Report of Committee on Criminal Law and Law 
Enforcement Robert O. Mason, Chairman 
Report of Committee on Prospective Legislation Chas. D. Welch, Chairman 
New Federal Rules T. M. Lillard, Topeka 
Generat Discussion 
Report of Membership Committee........................ I. M. Platt, Chairman 
Report of Memorial Committee Hon. Walter G. Thiele, Chairman 
Report of Resolutions Committee 
Report of Nominating Committee 


Eventnc MEETING 
Banquet 
Speakers—Erskine R. Myer, Denver, Colorado; Honorable Arthur T. Vanderbilt, 
Newark, New Jersey; Honorable Frank Hogan, Washington, D.C. 
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UNLAWFUL GOVERNMENTAL EXPENDITURE AND REMEDY 
By William Cochrane, Arthur 8S. Klein and James Williams 


The problems surrounding the subject of expenditure of public funds have been 
present from the beginning of our present government. One of the essential functions 
of the operation of a government, and a necessary part thereof, is the collection and dis. 
bursement of money to pay for the cost of governmental operations. No government 
can exist without money. This fundamental axiom was demonstrated under the Articles 
of Confederation, and recognized in the constitutional convention with the result that 
adequate provisions were made in the Constitution for necessary financing. Therefore, 
it is now everywhere recognized that a potent government must have the powers of 
taxation and appropriation. Stone v. Miss. ror U. S. 814, 25 L. E. 1079 (1880). But, 
however great and essential the power of financing may be it is equally well recognized 
that it must be exercised within appropriate limits. It is with this general problem of 
the extent of this power that the present study is concerned. The growth of our federal 
government from one of contested provincial status to one of greatness and far flung 
ramifications, has entailed a need for an ever broadening interpretation of the taxing 
power. The power to tax is correlative with the power to spend, and the two must be 
co-extensive. In recent years the spending of public money by the federal government 
has been the subject of much discussion. 

This problem will be treated in two general phases: first, the question of unlawful 
expenditure, and second, the availability of a remedy to the taxpayer. These problems 
are not separate and distinct but will admit of separate treatment. An attempt will be 
made to give varying interpretations of the “general welfare” clause of the Constitution 
as viewed in the light of over a hundred years of judicial decisions. In regard to 
remedies, the purpose will be to show to whom, and under what circumstances, remedies 
will be extended. 

I. Unlawful Expenditure 

“The Congress shall have power to lay and collect taxes, duties, imposts and excises 
to pay the debts and provide for the common defense and the general welfare of the 
United States; but all duties, im; »sts, and excises shall be uniform throughout the 
United States.” (Art. 1, Sec. 8, cl. 1). The above quoted provision in the federal Con- 
stitution is the fount of the expending power of Congress. It has formed the nucleus 
of a much mooted question, What are the rights and limitations of Congress to spend 
the public money? The question seems to have engaged the minds of lawmakers and 
public spirited citizens since the beginning of the nation. That there was some debate 
in the constitutional convention is probable, from the fact that the clause was adopted; 
but that its scope was never clearly established in the minds of the framers of the Con- 
stitution was equally clear. The phrase about which the difficulty centers is the phrase, 
“and provide for the general welfare of the United States.” In his historic farewell 
address Washington advocated the establishment of a national university, expenditures 
for farm measures, and provisions relating to manufactures, none of which was ex- 
pressly provided for in the Constitution. On the other hand, another genius of the 
constitutional convention, James Madison, argued that the expenditures for the “gen- 
eral welfare” should be limited to those powers delegated to Congress by the Constitu- 
tion. He argued that the clause was a limiting clause and not a granting clause. In 
his opinion the “general welfare” clause amounted to no more than a reference to the 
other powers enumerated in the subsequent clauses of the same section, that as the gov- 
ernment is one of limited and enumerated powers, the grant of power to tax and to 
spend for the “general welfare” must be confined to the enumerated legislative fields 
committed to Congress. 

Alexander Hamilton would go farther. He believed that the clause confers the 
power separate and distinct from those later enumerated, and is not restricted in mean- 
ing by the grant of them, and Congress consequently has a substantive power to tax 
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and to appropriate, limited only by the requirement that it shall be exercised to provide 
for the “general welfare of the United States.” The stand taken by Hamilton opened 
to Congress a much broader field of operation than Madison was willing to concede. 
By his view Congress has the power to tax for the “general welfare” in addition to 

wer to tax in order to regulate commerce, to establish post offices and post roads, 
to constitute tribunals inferior to the Supreme Court, etc. 

These two general views have been followed since those early days—the one group 
interpreting the Constitution strictly, and holding that “general welfare” was meant 
to apply only to the expressly enumerated powers; the other group, construing the 
Constitution loosely, and arguing that the clause is applicable whenever the general 
welfare of the United States is concerned. The resulting decisions of the Supreme 
Court have been to compromise between these two conflicting views. Technically the 
decisions have followed Madison’s view, and held that the welfare clause was a limi- 
tation on the enumerated powers, but the court has allowed a wider range of activity 
under the enumerated powers than Madison would have conceded. Notably the ex- 
pansion has been in the war power provisions and the commerce provision—enumer- 
ated powers—trather than under the undefined general welfare clause. For only a short 
period, from about 1833 until the Civil War, a period during which states’ rights were 
uppermost in the beliefs of many persons, was the Madisonian doctrine strictly adhered to. 

Joseph Story, whose work on Constitutional Law is one of the few early interpreta- 
tions on the subject which are given credence today, was an adherent to Hamilton’s 
interpretation. 

The broader view has now been accepted by the Supreme Court of the United 
States. U.S. v. Butler 297 U. S. 1, 80 L. E. 477, 56 S. C. 312, 102 A. L. R. 914 (de- 
cided Jan. 6, 1936). In the Butler case the Supreme Court definitely committed itself 
to the position that the “general welfare” clause is a granting clause and not a limit- 
ing clause. The court said, speaking through Mr. Justice Roberts, “The power con- 
ferred by Art. 1, sec. 8, cl. 1, of the Federal Constitution to lay and spend taxes to pro- 
vide for the ‘general welfare’ of the United States, is not restricted to the enumerated 
legislative field committed to Congress by the other provisions of the article, but con- 
fers a substantive power to tax and appropriate, limited only by the requirement that 
it shall be exercised for the general welfare of the United States.” This expression 
squares on all fours with the views expressed by Hamilton and Story. 

Although the court declined to define “general welfare,” since the case was de- 
cided on other grounds, the decision offers a wider expression to Congressional action. 
Therefore the “general welfare” clause is not limited to the specifically enumerated 
powers in the Constitution, nor is it a limitation on those enumerated powers, but is 
itself a grant to Congress of authority to tax. In practical effect this means that Con- 
gtess has power to tax, and therefore to spend, in order to provide for the general wel- 
fare, exclusive and in addition to the specific purposes enumerated in the Constitution. 
There is a very great difference between taxing for the purpose of general welfare un- 
der the commerce clause, for instance, and taxing for the purpose of promoting the 
general welfare as such. 

However, one must not be led to believe that the Constitutional limitations on ex- 
penditure has been abandoned. The court in the Butler case placed definite require- 
ments on the power to provide for the general welfare, which must be met, in order 
that the exercise of such power will be held valid. There are two requirements; First, 
that the provision must be a taxing measure; and second, that the need must be na- 
tional in scope. To quote from the decision in the Butler case: “Power to provide 
for the general welfare, independently of the taxing power is not conferred by provi- 
sions of Art. 1, sec. 8, cl. 1, of the Federal Constitution, empowering Congress to pro- 
vide for the common defense and general welfare, limited only by the requirement 
that it shall be exercised to provide for the ‘welfare of the United States.’ The pur- 
pose must be ‘general,’ not ‘local.’ It must be for the purpose of general welfare and 
not for some other purpose.” 
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The clause does not grant power to provide for the “general welfare” independ. 
ently of the taxing power. The door is not thrown wide open to any and every ep. 
actment which Congress may deem desirable for the purpose of promoting “general 
welfare.” Story says that if such an interpretation were adopted, “it is obvious that 
under color of the generality of the words, ‘to provide for the common defense and 
general welfare,’ the government of the United States is, in reality, a government of 
general and unlimited powers, notwithstanding the subsequent enumeration of specific 
powers.” However, the discretion seems to lie with the Congress. In drafting legisla. 
tion that body, in many instances, finally decides what is necessary and proper to pro. 
mote the “general welfare”; indeed, it decides what the general welfare is. There are 
limitations on this discretion. The Supreme Court will hold that Congress exercises 
this discretion improperly if the subject matter is clearly not with the range of national 
concern. Cincinnati Soap Co. v. U.S. 301 U.S. 308, 57 S. C. 764, 81 L. E. 1122 
(1937). The exercise of the power must be in the form of a valid taxing measure, 
that is valid on its face. Bailey v. Drexel Furniture Co 259 U. S. 20, 42 S. C. 449, 
66 L. E. 817 (1922). In that case the Congress attempted to regulate child labor, un- 
der the pretext of imposing a tax. The court held that such an attempt to regulate, 
was not a valid exercise of the taxing power. This has been commonly called the 
“fair face” criterion of the court. Another limitation upon the discretion of Congress 
is the control exercised by the people of the United States over their representatives, 
This limitation is regarded as a necessary incident to democracy, and is the ultimate 
control over the Congressional discretion. To quote Hamilton, “The spending power 
will not be abused while the vigor of representative responsibility remains unimpaired.” 

The decision in the Butler case does not in any way enlarge the powers of Con- 
gress, other than in the exercising of the taxing power. The Federal Government has 
only enumerated and implied powers. Under the decision in the Butler case, it was 
recognized that the Federal Government was and is prohibited from invading the powers 
reserved to the states. The view of Hamilton, accepted by the Supreme Court in the 
Butler case, is supported by better reasoning. The other doctrine is a rather narrow 
view, one which does not seem in harmony with the intent and purpose of the Con- 
stitution. To foresee every future needful expenditure would have been beyond the 
range of the human mind, a capacity which even the framers of the Constitution did 
not possess. It is a reasonable supposition, therefore, that the framers of the Constitu- 
tion, knowing their limitations, wished to insert into the Constitution a general pro- 
vision which would encompass future exigencies. It is not inconsistent with the con- 
cept of a nation that that nation should be empowered to provide for the “general 
welfare” of the nation. In order to so provide, it is necessary to make expenditures. 
Very few, if any, functions are performed by any government without the expenditure 
of money. To restrict the expenditure of money is to restrict powers. The Supreme 
Court of the United States has found it expedient to broadly interpret the Constitu- 
tion, to grant to the United States government implied powers—powers which were 
not expressly delegated by the Constitution, yet nevertheless, granted. A collorary of 
such a liberal interpretation of the powers given by the Constitution is, therefore, a 


liberal interpretation of the phrase “and provide for the common defense and general 
welfare of the United States.” 


Il. Remedy 

If an expenditure made by Congress is to be attacked, the question arises, who may 
test the Constitutionality of the statute in the Supreme Court? The Supreme Court 
has adopted a policy of avoiding friction between judicial and legislative, and state and 
federal branches. This policy has led the court to adopt very narrow rules, and to de- 
termine Constitutional questions only when unavoidable. If the case before the Court 
may be disposed of on other grounds, the court will refrain from treating the Constitu- 
tion question. 

The rule was early formulated that a statute may be assailed only by one relying 
on an alleged invasion of his own constitutional rights. The fundamental require- 
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ment is that the contestant show present or immediately impending injury to his own 
interest. This requirement excludes premature actions; those urged by government 
officials only in their official capacity; or those which are based on a discrimination 
in the statute which either favors the complainant, or does not concern him. There- 
fore, one may not complain if the statute either operates to his advantage, or has no 
effect on him, whatever may be its repugnancy in its operation on others. Also, even 
if interest is shown, it may be too remote. There are exceptions to the general rule: 

1. That contestants need not be a member of the general class against which the 
language of the statute is directed. It is sufficient if his substantive rights have been 
violated. 

2. Where statutes failing to provide for reasonable notice in judicial proceedings, 
they have been overthrown at the instance of one who in fact received warning and 
had an opportunity to be heard. 

3. Inseparability of various provisions of a statute may afford a contestant stand- 
ing to invoke the constitutional right of others or rights not involved in the litigation 
before the court. 47 Harvard L. R. 679, 680. It is to be observed that these exceptions 
are limited in their scope and leave the rule intact as a general proposition. 

Whether or not the interest of the complainant is so remote that the court will 
refuse to take cognizance of his complaint, has evoked a storm of controversy which 
has not been settled. There is no uniformity found in the decisions and statutes of 
the various states, or between the states and the federal rule. The cases arise when the 
taxpayer questions the acts of a legislative or an administrative agency, on the ground 
that such action will result in burden to the complainant. Typical examples are that 
expenditures are unlawful and will result in an increase in complainant’s taxes, (Howe 
v. City of Florence, 121 Kan. 202, 246 Pac. 510, 1926), or where complainant objects 
to the leasing of a public building by public officials. Darby v. Otterman, 122 Kan. 603, 
252 Pac. 903, 1927. The proposition boils down to a question of the amount of bur- 
den resulting to complainant from such action. All courts hold that there must be 
a burden resulting to complainant in some degree before relief is granted, but the de- 
cisions are not uniform as to the directness of burden. The federal rule is that before 
a taxpayer may institute an action to obtain relief, he must prove that the unlawful act 
will result in a special, direct injury, suffered or threatened, presenting a justifiable is- 
sue; a “direct injury” in its legal sense meaning a wrong which directly results in the 
violation of a legal right. On grounds of expediency the federal courts have been and 
are hesitant to open the door to one who cannot show that he is entitled to relief under 
such circumstances, Thus it is said that the interest of a taxpayer in funds of the fed- 
eral treasury furnishes no basis for an appeal to the injunctive powers of a court of 
Equity. Frothingham v. Mellon 262 U. S. 447, 43 S. C. 597, 67 L. E. 1078 (1923). In 
that case a taxpayer was denied the right to contest the validity of the Maternity Act 
enacted by Congress. The interest of the taxpayer in the money appropriated by Con- 
gress to aid in the execution of the act was deemed to be no greater than that of the 
general body of taxpayers in the United States. Thus, having no special burden, the 
taxpayer was held to have no right to relief. 

The same rule has been given voice in Alabama Power Co. v. Ickes et. al. 58 S. C. 
300, 82 L. E. 263 (Jan. 1938), where a private power company was not permitted to 
contest the right of Congress to lend aid to municipal power plants. In Duke Power 
Co. et. al. v. Greenwood County et. al. 58 S. C. 306, 82 L. E. 270 (Jan. 1938), on sub- 
stantially the same facts as in the previous case, the court denied a remedy to complain- 
ant, saying that no legal right of the petitioner had been invaded. In the case Ex parte 
Levitt 58 S. C. 1, 82 L. E. 1 (Oct. 1937), a motion for an order to require Senator 
Black to show cause why he should be permitted to serve as an associate justice of the 
Supreme Court was denied, the court holding that petitioner had no other interest than 
that of a private citizen and a member of the bar, which was insufficient. 

In the recent case of United States v. Butler 297 U. S. 1, 56 S. C. 312, 80 L. E. 
477, 102 A. L. R. 914 (Jan. 6, 1936), while the Court recognized that there existed a 
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direct and special burden on the complainant, the remedy was extended principally on 
the ground that the so-called processing tax was not, in fact, an exercise of the federal 
taxing power, but an attempt to regulate agricultural production under the guise of g 
taxing measure. The court said, speaking through Justice Roberts: “One who is called 
upon to pay a tax levied for a special purpose and not to obtain revenue for the sup. 
port of the government generally, may question the validity of the intended use and 
consequently of the exaction, which is an incident of the scheme. A tax, in the gen- 
eral understanding of the term, and as used in the federal Constitution signifies an 
action for the support of the government, and the term cannot properly be applied to 
the expropriation of money from one group for the benefit of another. An excise may 
be levied against one group for the benefit of another group when imposed to effectu- 
ate regulations of a matter in which both groups are interested, and in respect of which 
there is a power of legislative regulation. But the court found in the Butler case that 
there was no “power of legislative regulation,” and that the attempted regulation in- 
vaded the powers reserved to the states. 


Kansas lays down less rigid requirements to be met by the taxpayer in order to 
avail himself of a remedy, than do the federal courts. The Kansas Supreme Court 
holds that a general taxpayer has such an interest in the funds of the state treasury that 
the courts will entertain suits to grant him relief. Such decisions are made under the 
authority of the Kansas legislature. Chapter 60, section 1121, of the General Statutes 
of Kansas provides that “an injunction may be granted to enjoin the illegal levy of any 
tax ....or to enjoin any public officer, board or body from entering into any contract 
or doing any act not authorized by law that may result in the creation of any public 
burden or the levy of any illegal tax, charge, or assessment; and any number of per- 
sons whose property is or may be affected by tax or assessment so levied, or whose bur- 
den as a taxpayer may be increased by the threatened unauthorized contract or act, 
may unite in the petition filed to obtain such injunction ....” This seems to throw the 
door wide open to suits by anyone whose taxes or burdén are increased. However, the 
Supreme Court has found it expedient to place certain limitations upon the practical 
operation of the statute. Although the Supreme Court has allowed suits by general 
taxpayers, yet it has narrowed the field somewhat by requiring that the acts affect the 
pocketbook of the taxpayer and increase his taxes. Warner v. City of Independence 
121 Kan. 551, 247 Pac. 851 (1926); Home Riverside Coal Mines Co. v. McAuliffe 126 
Kan. 347, 267 Pac. 996 (1928), Rodenback v. Darby 139 Kan. 759, 33 Pac. 2d 306 
(1934). In the case of Warner v. City of Independence, the complainants were abut- 
ting land owners who would be affected by a proposal to pave a fronting street. They 
objected to the action of the city in letting the paving contract to one contractor rather 
than to another whose bid was identical. The court held that complainants were in- 
capacitated to bring an injunction against the city for the purpose of restraining the 
letting of the contract, for the reason that complainants had not shown that their taxes 
would be increased on account of the action of the city. In Rodenback v. Darby the 
Court denied an injunction to complainant for the purpose of restraining the trustees 
of the Memorial Building Association from leasing the Soldiers and Sailors Memorial 
building to the American Legion because complainants could not show that their taxes 
would be increased as a result. In a previous case, Darby v. Otterman, 122 Kan. 603 
252 Pac. 903 (1927), the Court granted an injunction against the same trustees who 
sought to let the Memorial building to the Veterans of Foreign Wars for twenty years 
at the rate of one dollar per annum, the complainants showing that their taxes would 
be increased in order to pay for janitor and other maintenance service. 


Another doctrine prevails in many states. A general taxpayer may bring suit 
against a municipal corporation or county, but not against the state or federal govern- 
ment. Asplund v. Hammett 31 N. M. 641, 249 Pac. 1074, 58 A. L. R. 573 (1926): 
Cummins v. Burleson, 40 D. C. App. 500 (1913). The distinction is based on the 
theory that a municipality is a quasi-corporation and that taxpayers are cestui qui bene- 
ficiaries like stockholders in a corporation. The argument is that a taxpayer of a munic- 
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jpality has a much greater interest in the funds of the municipality than he does in 
the funds of the state or federal treasury. To quote from the Burleson case: 

“It is on account of these special conditions that the right of action of taxpayers, 
on behalf of themselves and the mass of others, has been maintained to restrain an il- 
legal action, that, unless prevented, would work irreparable injury to the community. 
And in such cases the tendency of the state cases is to require a showing of some specific 
injury. Cicero Lumber Co. v. Cicero 176 Ill. 9, 51 N. E. 758, 42 L. R. A. 696, 68 Am. 
St. Rep. 155; Rosevelt v. Draper 23 N. Y. 318. But a very different question of public 
policy is presented when a taxpayer, as such, undertakes to interfere with the action 
of an executive or department of the state, or of the federal government, blocking its 
action and seriously interfering with its orderly and regular administration. There 
must be some special right shown that is not common to all the members of the com- 
munity to warrant the action. Jones v. Reed 3 Wash. 57, 27 Pac. 1067; State ex rel 
Taylor v. Lord 28 Ore. 498, 31 L. R. A. 473, 43 Pac. 471; Wilson v. Shaw 204 U. S. 
24, 51 L. E. 351, 27 S. C. 233.” 

Another problem which arises is whether a state may contest the validity of an act 
of Congress in behalf of its citizens. The answer is in the negative. Mass v. Mellon, 
262 U. S. 447, 43 S. C. 597, 67 L E. 1078 (1923); State of Florida v. Mellon, Sec. of 
Treasury et. al. 273 U.S. 12, 47 S. C. 265, 71 L. E. 511 (1927). ‘While the state may 
sometimes be granted judicial relief under circumstances which would not justify re- 
lief if the suits were between private parties, yet the state must show that it has suf- 
fered a wrong, furnishing a ground for judicial relief or is asserting a right susceptible 
of judicial enforcement. Alabama v. Arizona et. al., 291 U. S. 286, 54 S. C. 399, 78 
L. E. 798 (1934). Kamsas v. Colorado, 185 U. S. 125, 22 S.C. 552, 46 L. E. 838 
(1902). The only Constitutional requirement is that the act be uniform geographically 
throughout the United States. The persons affected, in respect of their relations with 
the federal government, are represented by the United States as parens patriae and not 
by the state. They are citizens of the United States as well as of the state. However, 
a state has been allowed to bring a proceeding for the purpose of enjoining another 
state from injurious acts under a state statute. Pennsylvania v. West Virginia, 262 U. 
S. 553, 43 S. C. 658, 67 L. E. 1117, 32 A. L. R. 300 (1923). 

The whole problem involving who may test the Constitutionality of a govern- 
mental act rests upon a practical basis. If there were no requirements to be met before 
a suit could be brought, the government would constantly be harrassed by vexatious 
suits. This effect would not only be very expensive, but it would hinder the machin- 
ery of government. Public officials would never feel secure when making an expendi- 
ture of money. Officials would be afraid to act, with the result that government would 
be stalemated. 

If one starts with the assumption that a taxpayer’s legal rights have been violated, 
and that he may maintain an action in the court for redress, the question arises, When 
may he institute such action? Again we will discuss two different rules, the federal 
rule, and the Kansas rule. Title 26, Sec. 1543 of the U. S. C. A., provides that, “No 
suit for the purpose of restraining the assessment or collection of any tax shall be main- 
tained in any court.” The constitutionality of this statute has been upheld. Pullen v. 
Kissinger, 20 Fed. Cases No. 11,463 (1870). Generally courts will not entertain a suit 
to determine lawfulness or validity of a tax or assessment thereof until it has been 
paid, and right to bring suit after payment affords a taxpayer a plain, adequate, and 
complete remedy at law. Emaus Silk Co. v. McCaughn 6 Fed. 2d 660 (1925). The 
object of this section is to prevent delay or interference in the collection of revenue. 
Thome v. Lynch, 269 Fed. 995 (1921). The inhibition of this statute applies to all 
assessments of taxes, legal or illegal, made under the color of their offices by internal 
revenue officers charged with the general jurisdiction of the subject of assessing taxes. 
Snyder v. Marks, 109 U. S. 189, 3 S. C. 157, 27 L. E. gor (1883); Dodge v. Osborn, 
240 U. S. 118, 36 S. C. 275, 60 L. E. 557 (1916). To justify a holding that this sec- 
tion does not forbid the issuance of an injunction it must appear that the assessment 
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could not by any possibility be legal. Kissinger v. Bean, Fed. Cases No. 7853 (1875), 
In order to make this section applicable, the tax which is to be collected must be 
founded upon some proper subject of taxation, assessed in a proper way, and collected 
in a legal manner. Ledbetter v. Bailey 274 Fed. 375 (1921). Suit may be maintained 
to enjoin collection of illegal taxes under special and extraordinary circumstances brigg- 
ing the case within the acknowledged head of equity jurisprudence. Hill v. Wallace, 
259 U. S. 44, 42 S. C. 453, (1922); Miller v. Standard Nut Margarine Co. of Florida, 
284 U. S. 98, 52 S. C. 260, 76 L. E. 422 (1932). 


Thus under the federal rule the tax must be paid and an action instituted for its 
recovery. This rule applies to all taxes levied by internal revenue officers, under color 
of their offices. It will be seen that the only exception to the general rule that the 
tax must first be paid, is that where there are special and extraordinary circumstances 
present which will bring the case within equity jurisdiction an injunction will be de 
creed. An illustration of this exception is found in the case of Miller v. Standard Nut 
Margarine Co. of Florida, supra, in which case the company proved that to pay the 
assessed tax would mean the ruin of the company. 


The authority for the Kansas view comes from section 1121 of Chapter 60 of the 
General Statutes of Kansas. The Statute provides “an injunction may be granted to 
enjoin the illegal levy of any tax, charge, or assessment, or any proceedings to enforce 
the same or to enjoin any public officer, board or body from entering into any con- 
tract or doing any act not authorized by law, that may result . . . .” Thus, under the 
Kansas statute, the taxpayer may enjoin the levy of the tax, or assessment, and may 
enjoin the action of any governmental board, etc. But again, as in the case of persons 
entitled to remedies, the court has narrowed the practical, operation of the statute. While 
generally if the tax is illegal, or if the act complained of is illegal, the complainant may 
institute a suit to enjoin the enforcement of the proposed tax or act, yet if a part of the 
tax is valid, the taxpayer must pay the amount legally due, before bringing an action 
to restrain collection of the amount illegally assessed or levied. Hagaman v. Com- 
missioners of Cloud County, 19 Kan. 394. There the court refused to grant an injunc- 
tion for mere irregularities unless the tender of the taxes was made. 


The better reasoning supports the federal rule. The majority of the courts fol- 
low it. The taxpayer is adequately protected. The Kansas rule certainly permits de- 
lay or interference in the collection of revenue. That there should be no such delay 
or interference is vital to the efficient operation of government. Government may be 
beset on every hand by efforts to frustrate attempts to collect or even to levy taxes and 
the courts might be clogged with such suits. The government would be subjected to 
great expense and embarrassment in contesting these suits and be forced into bank- 
ruptcy waiting for revenue. On the other hand, if the taxpayer is required to pay the 
tax and sue for its recovery, he will be hesitant about instituting such a suit unless he 
has a valid claim. It is a psychological fact that one will fight more savagely to keep 
a thing than to recover it, especially if he has no right to it. The principle is appli- 
cable to this situation. To argue that these evil results have not materialized in Kan- 
sas is no answer to the problem. The possibility is always present. Even in Kansas 
the Supreme Court has discouraged litigation. Also the provisions made by the legisla- 
ture for various tax adjustment boards have taken care of the greater number of dis 
gruntled taxpayers. 


The whole problem of unlawful expenditures and remedy should be considered 
“in the light of good common sense and not like a logician,” to use the words of John 
Calhoun. They are vital problems, greatly affecting the progress of our government. 
The rights of citizens should be weighed, but also so should the need and resulting 
effects upon the government be considered. That course should be followed which is 
most cognizant of the common good and which will reach the most wholesome re- 
sults when the interests of all parties are considered. 
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LEGISLATION UPON CONDITION AS A DELEGATION 
OF LEGISLATIVE POWER 
By William H. Shannon, Robert M. Averill, B. C. Mader and Ray B. Roberts 


The federal constitution and state constitutions of this country divide the govern- 
mental power into three branches, namely, legislative, executive, and judicial. With 
this separation of governmental power and responsibility inevitably follows problems 
of departmental overlappings within and beyond the established boundaries. It is not 
to be understood that the governmental branches are set out as separate isolated divis- 
jons, but rather as a body of co-ordinated divisions carrying out their individual re- 
sponsibilities for the benefit of the general public. Thus, in the active operation of the 
various governmental branches, with a desired goal of general welfare, there appears 
endless litigation concerning the proper boundaries within which each department may 
exercise its powers and beyond which it has no authority to act. Furthermore, not 
only does the problem of departmental scope of operation arise, but also a question of 
reliance upon inter-departmental action becomes most important. This matter of legis- 
lative power and the ability of the legislature to delegate such power has presented 
many involved cases in the past and will undoubtedly be true of the future. 

At the outset it is well to have clearly in mind a true concept of the duties of a 
legislature or the scope of the legislative power. Law has been defined as “a standard 
of social control.” And in the more common everyday understanding the sole function 
of a legislature is to make “laws;” i.e. to establish standards of social control. Upon 
turning to court decisions in reference to a definition of legislative power or the func- 
tion of a legislature, the following appears to be representative: 


(1) “Legislative power, as distinguished from executive power, is the author- 
ity to make laws, but not to enforce them or appoint agents charged 
with the duty of such enforcement. The latter are executive functions.” 
Springer v. Government of the Philippine Islands, 277 U. S. 180, 48 S. 
Ct. 480, 72 L. Ed. 845 (1928); 

“Legislative power is the power to enact laws, or to declare what the law 
shall be. It is the power to enact new rules for the regulation of future 
conduct, rights, and controversies.” Waters v. Townsend, 65 Ark. 613, 47 
S, W. 1054. (1898); 

“Legislative power: that one of the three great departments into which 
the powers of the government are distributed—legislative, executive and 
judicial—which is concerned with enacting or establishing and inciden- 
tally with repealing laws. Legislative power is the power to enact, amend, 
or repeal laws.” City of Evansville v. State, 118 Ind. 426, 21 N. E. 267 
(1888). 


Whence came such power? From the people, in whom it resided, upon adoption 
of the Constitution (federal and state) which in turn conferred it upon the legislative 
branch of the government. The predominating and necessary characteristics of the legis- 
lative power is the fact of creating or establishing present standards of social control to 
be projected into the future. Legislation is not retroactive but rather prospective. Ap- 
parently the sole purpose of the legislature is to “voice” what the standard shall be and 
having so spoken its power is exhausted; it is up to the other governmental branches to 
enforce or/and interpret such legislative expressions. Since having conferred the legis- 
lative power upon the legislature, “no principle is better, and perhaps more wisely set- 
tled, as a maxim of constitutional law, than that ‘the power conferred upon the legisla- 
ture to make laws cannot be delegated to any other body, or authority.’ ”—Cooley’s Const. 
Lim. 116-117 cited in Clark v. Port of Mobile, 67 Ala. 217 (1880). Even though the 
legislature may not delegate its power to make a law, it can make a law to become 
operative on the happening of a certain contingency or on the ascertainment of a fact 
upon which the law makes its own action depend. State v. Auer, 197 Wis. 284, 221 N. 
W. 860 (1928); Sarlls v. State, 201 Ind. 88, 166 N. E. 270 (1929). The ever recurring 
problem in the application of the above fundamental principles is to ascertain or dis- 
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tinguish a proper contingency from an improper one. So far the courts (federal and 
state) have not promulgated any general rule to be applied in testing out the validity of 
a contingency upon which the legislative expression is to become operative; each case js 
considered in the light of its own merits and scope, hence there arises seemingly con. 
flicting opinions. The basic function of the legislature is to establish standards of social 
control and it must speak completely and with finality. But it is proper for the legisla. 
ture to condition its pre-existing standard as to its application in matters of time, scope, 
etc. Hence, the question to be answered is as follows: “Does the conditioning factor 
aid in the establishment of the standard or merely aid in its administration or execution?” 


The ability of the legislature to exercise its legislative function must rest in the power 
conferred upon it by the Constitution. Hence, any conditional or contingent legisla. 
tion presupposes a power to legislate over the subject matter and without which the 
legislative expression is ineffective. The state of Louisiana passed an enabling act in 
advance of the proposed constitutional amendment; the purpose was to create a con- 
servation fund by levying an annual license tax upon each business carrying on the pre- 
scribed activities. The court held the statute to be null and void as at the time of its 
inception there was not any basis for the legislative expression. Etchison Drilling Co, 
v. Flourney, 131 La. 442, 59 So. 867 (1912). A much similar question arose in the 
case of Druggan v. Anderson, 269 U. S. 36, 46 S. Ct. 14 (1925), involving the 18th 
Amendment which was ratified on January 16, 1919, and not to become effective until 
January 16, 1920. The National Prohibition Act was passed on October 28, 1919, and 
it is contended that the Act is unconstitutional because the 18th Amendment was not 
to become effective until January 16, 1920, hence there was no basis for such legisla- 
tive expression. The court held that the 18th Amendment became effective, upon its 
ratification, as a law and the Act passed was likewise valid. The court said, “Every 
dogmatic statement of the law is prophetic of what will happen in a certain event—A 
shorter answer to the whole matter is that the grant of power to Congress is a present 
grant and that no reason has been suggested why the Constitution may not give Congress 
a present power to enact laws intended to carry out constitutional provisions for the fu- 
ture when the time comes for them to take effect.” 

The conditioning of legislation upon the vote or sanction of the people has pre- 
sented some interesting cases. An act by the New York legislature for the establish- 
ment of free schools in the State provided, “The electors shall determine by ballot at 
the annual election to be held in November next whether this Act shall or shall not 
become a law.” From the very wording of the act it is plain that the legislature did 
not speak completely and with finality, but attempted to secure the voice of the people as 
an aid in establishing the standard. This act was held to be unconstitutional in Barto 
v. Himrod, 8 N. Y. 483 (1853), because the legislative power was vested unreservedly 
in the legislature by the people and to whom it could not be redelegated. A much 
similar problem was presented in The People v. Barnett, 344 Ill. 62, 176 N. E. 108 
(1931), and the Act was held to be unconstitutional. The court said, “The meaning of 
the maxim that the law must be complete when it comes from the legislature is, that 
the rights, duties, privileges, or obligations granted or imposed must be definitely fixed 
or determined, or the rules by which they are to be fixed or determined must be clear- 
ly and definitely established when the Act is passed by the two houses of the General 
Assembly and approved by the Governor.—Delegation of power to make the law is for- 
bidden as necessarily involving discretion as to what the law shall be, but there can be 
no valid objection to a law which confers an authority or discretion as to its execution, 
to be exercised under and in pursuance of the law itself. The true distinction is this: 
The legislature cannot delegate its power to make a law; but it can make a law to dele- 
gate its power to determine some fact or state of things upon which the law makes, or 
intends to make, its own action depend.” A Kansas statute (Laws 1907, Ch. 114) pro- 
vides for a “commission plan” of government to be operative only in those cities that 
adopt its provisions by popular vote. The question of the constitutionality of this statute 
arose in Cole v. Dorr, 80 Kan. 251, 101 Pac. 1016, (1909), where the court held that 
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the Act was complete in itself and nothing further was required to give it validity and 
the vote of the people only limited its operation, hence the Act was constitutional. The 
Indiana court had a much similar statute to construe in Sarlls v. State, 201 Ind. 88, 166 
N. E. 270, (1929), and arrived at the same conclusion as the Kansas court. The case of 
Highland Farms Dairy v. Agnew, 300 U. S. 608, 57 S. Ct. 549, (1936), involved an 
Act of the Virginia legislature creating a Commission with the power to establish 
market areas, and to determine, after hearings, the need for regulation of milk and 
cream prices within each area, and, if satisfied of the need, to fix prices accordingly. 
The statute was assailed as being unconstitutional due to an unwarranted delegation of 
legislative power. The court decided that there was no basis for an objection to the 
constitutionality of the statute in reference to the federal Constitution and since the 
highest court of the state had decided that there was no invalid delegation of legislative 
power as found upon the Virginia Constitution, the statute must be deemed constitu- 
tional. A judgment by the highest court of a state as to the meaning and effect of its 
own constitution is decisive and controlling everywhere. The Wisconsin Constitution 
provides, “The Legislature shall provide by law for the establishment of district schools, 
which shall be as nearly uniform as practicable.” A Wisconsin statute provided that 
upon a requisite vote of the electors and property owners of certain areas such districts 
could be established. The constitutionality of this statue was raised in Sate v. Auer, 
197 Wis. 284, 221 N. W. 860, (1928), where it was held not to be an invalid delegation 
of legislative power in that the electors merely expressed their will that the law shall 
become effective in their own local area. In the case of Howes Brother Co. v. Massachu- 
setts Unemployment Compensation Commission, __. Mass. _., 5 N. E. (2d) 720, 
(1936), the court had before it a Massachusetts statute providing for unemployment in- 
surance with the typical provision that it was to become effective only upon approval 
of the Federal Social Security Board. As the design of the federal law was to have uniform 
unemployment compensation laws within the United States, the court held that the Act was 
in harmony with the general design and the success thereof depended upon individual 
state cooperation and thus constitutional. It seems as if these two latter cases reveal a 
rather liberal and broad construction of the power to determine the operative effective- 
ness of a statute. 


In the taxing of foreign companies doing business within a given state the problem 
always arises as to just how high a tax to levy due to reciprocal state taxing policy. A 
unique way of providing such comity between states is to have a statute worded not 
in definite terms, but in relative comparable tax levies in reciprocal states. New York 
passed a statute providing for a tax on foreign insurance companies equal to the excess 
tax upon New York insurance companies doing business in that state; Alabama passed 
a similar statute. The question arises as to whether or not the domestic state is vir- 
tually permitting the foreign state to establish its tax rate and hence a delegation of 
legislative power and unconstitutional. The New York statute was construed as consti- 
tutional in People v. Fire Association of Philadelphia, 92 N. Y. 311, 44 Am. Rep. 380, 
(1883), whereas the Alabama statute was held to be unconstitutional in Clark v. Port 
of Mobile, 67 Ala. 217, (1880). The New York court was of the opinion that the for- 
eign law was purely an extrinsic and contingent fact and there was nothing left to 
anyone’s discretion and further stated, “Most laws are made to meet future facts. They 
are complete when passed, but sleep until the contingency contemplated sets them in 
operation. That is certain which can be rendered certain. Because that extrinsic fact 
is the legislation of another State, it does not follow that the legislative discretion of 
such other State is in any manner substituted for our own.” (This is the point the New 
York court specified upon which the Alabama court was in error). The Alabama court 
held that the foreign state was dictating the tax rate of the domestic state. The point 
simmers down as to whether there is or there is not legislative judgment involved; the 
New York court was of the opinion that there was no discretion left whereas the Ala- 
bama court was of a contrary opinion. The Kansas legislature passed an act provid- 
ing for municipalities to issue revenue bonds in cooperation with the National Recovery 
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Act (N. R. A.). The Act provided that it would be ineffective when the N. R. A. ter. 
minated and the latter was in the hands of Congress or the President. In the case of 
City of Pittsburg v. Robb, 143 Kan. 1, 53 Pac. (2d) 203, (1936), the court held the 
Act constitutional and stated, “The Act was complete in itself, as an expression of the 
legislative will, and it determined the propriety and expediency of the act. Its mere 
operation was based upon the contingency.” 

Very frequently a statute will be passed, various sections of which are to be filled 
in by incorporation by reference to some other statute. To some extent this matter 
raises the question of delegation of legislative power. The courts are in complete har. 
mony as to the validity of this incorporation by reference providing it is a present exist. 
ing provision and such is deemed to be valid. Opinion of the Justices To the Senate, 
239 Mass. 606, 133 N. E. 453 (1921). However, there seems to be some conflict when 
the incorporation is in reference to some future provision to be enacted or/and one in 
existence or to be changed from time to time. In Re Opinion of the Justices, supra, 
raised the constitutionality of a Massachusetts statute providing that the definition of 
“intoxicating liquor” be incorporated as Congress shall enact from time to time (there 
was an existing definition at the time). The court held the Massachusetts statute un- 
constitutional as an invalid delegation of legislative power, whereas a similar Pennsyl- 
vania statute was held not to be an invalid delegation of legislative power (Common- 
wealth v. Alderman, 275 Pa. 483, 119 Atl. 551, (1923) ). Main passed a statute on 
April 4, 1919, referring to Acts of Congress or United States Supreme Court decisions 
as to the definition of “intoxicating liquor.” At the time there were no decisions nor 
acts of Congress. In the case of State v. Intoxicating Liquors, 117 Atl. 588, (1922), 
the act was held to be an invalid delegation of - legislative power as_ the incor- 
poration by reference was to a non-existent future provision. The Maine court in 
State v. Holland, 117 Me. 278, 104 Atl. 159, (1918), held that incorporation by reference 
to an existing provision is perfectly valid. ; 

With the economic pressure of the period around 1933 arose the idea of both 
federal and state codes as to regulation of industries. These code statutes likewise pre- 
sented the problem of delegation of legislative power, but it shades off into another 
angle that has been previously presented in this paper. The new question arising is to 
the exact line of demarcation between legislative powers and administrative powers; 
perhaps these cases will shed some light upon the so-called conditional or contingent 
legislative cases. Congress passed a general statute as to the supervision of national 
lands, but left the matter of rules and regulations to the Secretary of Agriculture. A 
conviction under such promulgated rules arose in the case of U. S. v. Grimaud, 220 U. 
S. 50, 31 S. Ct. 480, 55 L. Ed. 563, (1911), where it was held the conviction to stand 
and such rules did not constitute an invalid delegation of legislative power. The court 
quoted from Chief Justice Marshall’s opinion in Wayman v. Southard, 10 Wheat. 1, 
42, 6 L. Ed. 253, 262, (1825), as follows: “The line has not been exactly drawn which 
separates those important subjects which must be entirely regulated by the legislature 
itself from those of less interest, in which a general provision may be made and power 
given to those who are to act under such general provision to fill up the details.” Much 
the same idea is brought out and extended in the case of State v. Whitman, 196 Wis. 
472, 220 N. W. 929, (1928), involving certain administrative details in reference to 
establishing insurance rates under a Wisconsin statute. The case brings out the idea 
of possibly two types of legislative powers, namely, 


(1) One not delegable—“Power to declare whether or not there shall be a 
law; to determine the general purpose or policy to be achieved by the 
law; and to fix limits within which the law shall operate.” 

(2) One delegable—“Power necessary to carry into effect the general legisla- 
tive purpose; in the language of Chief Justice Marshall ‘to fill up the 
details;’ in the language of Chief Justice Taft, ‘to make public regula- 
tions interpreting the statute and directing the details of its execution.’ 





ee ee eee TT eT Oa eer, tae SSeS 


. 


Case CoMMENTS 311 


It is the legislative power of the latter kind which is oftentimes called the 
rule-making power of boards, bureaus, and commissions.” 


The case infers that this classification must be true in order to substantiate convic- 
tions under the rules and regulations. The case of Darweger v. Staats, 267, N, Y. 290, 
196 N. E. 61, (1935), raises the constitutionality of a New York statute which merely 
provided the adoption of the National Code by filing a copy in the Secretary of State’s 
office. The statute in no wise declared an emergency existed or authorized one, hence 
it was deemed an invalid delegation of legislative power. Whereas a California N. R. 
A. statute was held constitutional in Ex parte Lasswell, 1 Cal. App. (2d) 183, 36 Pac. 
(2d) 678, (1934), in that the legislature had established a standard and the only power 
omitted was that of filling in the details according to the National Codes. On the other 
hand, Washington attemped to enact similar code satutes, but they were all held to be 
an invalid delegation of legislative power. Griffiths v. Robinson, 181 Wash. 438, 43 Pac. 
(2d) 977, (1935); Uhden v. Greenough, 181 Wash. 412, 43 Pac. (2d) 983, (1935); 
and State v. Matson Co., 182 Wash. 507, 47 Pac. (2d) 1003, (1935). From a compar- 
able reading of the Washington and California cases it is very difficult to detect any 
major differences. 

In conclusion, the question of the delegation of legislative power is a difficult and 
far-reaching one to answer. It involves the matter of government departmental authority 
as well as inter-departmental reliance upon their respective activities. There is a trend 
running through all the decisions pointing to a cooperative functioning of all govern- 
mental departments with the goal of bettering the general welfare without sacrificing 
the individual departmental identity. With this sort of “fence-straddling” proposition 
the cases are bound to waver back and forth from perfect correleation with the liberalism 
or conservatism of the given court. It seems more logical to take the position that there 
are two types of legislative powers, one delegable and the other not delegable, than that 
there is a single legislative power not delegable, but there is a possibility of submitting the 
application of such legislative expression back to the people or upon other contingen- 
cies. Under either concept the same basic questions will arise, namely, “Has the legis- 
lature spoken completely and with finality? Is this a matter of establishing a standard 
or the application of a pre-existing standard or merely filling in details?” The cases do 
not reveal any general rule answers to these questions, hence the given facts of each case 
in light of prevailing conditions will inevitably control. A court under certain circum- 
stances might deem an act of the legislature as the establishment of a standard while 
under other circumstances it may deem such to be merely the administration or execu- 
tion of a pre-existing standard; likewise various courts may interpret the same facts dif- 
ferently. Hence, there never will appear the much desired uniformity as to the proper 
exercise of the legislative power; arbitrary rules have been stated and will be repeated 
over and over, but they are very elastic in contracting and expanding according to the 
needs of the given time. 


LEGISLATIVE POWER OVER OFFICERS OF THE COURT 
By Joe Sheedy, Herman Smith, Jr., and Morris Matuschka 

The Constitution of the United States provides for a government composed of three 
separate and distinct branches or departments. These three branches of government 
operate independently of each other up to a point where practical efficiency requires 
that in particular instances one department must cooperate with another. In instances 
where this action has not been defined by the Constitution there arises an opportunity 
for friction which is the subject of the present inquiry. Does the legislature have the 
power to control judicial officers; or as more narrowly defined, what control may the 
legislature exert over that group of judicial officers who make up the bar of the court? 
Does the ultimate decision of admission to the bar and disbarment of attorneys rest in 
the legislature? 

In examining this problem it is helpful to refer briefly to the parent of our Ameri- 
can bar. In early England, the king was considered the fountain head of justice and 
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litigants appealed to the king for relief from difficulties which circumstances occasioned, 
The administration of justice was delegated to judges who in the name of the king dis 
pensed the relief sought by one and opposed by his adversary. The king also exercised 
the prerogative of appointment of attorneys and this function was also delegated by the 
king to the judges. Parliamentary action in this matter of selection of attorneys was in 
support of this delegation rather than in derrogation thereof. As the legal profession 
became established as such in society, we find the inns of the court coming into promi- 
nence. The inns were the vehicles by which the aspirants to membership in the profes. 
sion realized their ambition. The inns were conducted under the supervision of the 
judges and not under the supervision of parliament. When a member of the inn was 
given a call to the court of the inn, it was an indication of his fitness to become a bar. 
rister. A seat in the court of the inn automatically entitled the holder thereof to a seat 
at the courts of England. 

The Revolution in America was a revolution and not a rebellion. The colonists 
were not striving to establish a new order, but to retain principles won under the sys. 
tem which they were attempting to transplant in this new country. Among the con- 
cepts held by the colonists in founding this country was the concept that appointment 
and control of judicial officers rested in the judiciary. Thus, the profession had its 
origin in a country in which constitutional division of departments and separation of 
powers was unknown, yet its supervision and control were at all times in the hands 
of the judges, where by long and continued use there came into being well-recognized 
prerogatives belonging to the court relative to the control and supervision of the bar. 
Some speak of this power as one inherent in the courts since the birth of the common 
law, while others say it is only implied as necessarily incidental to judicial power and 
administration. But regardless of what theory is asserted for the support of such 
power, the fact remains that it exists and generally, the courts under either theory 
assume the position of controlling admission to the profession as well as exercising 
disciplinary measures over its members in enforcement of its standards. 

An examination of the cases establishes the truth and soundness of the above con- 
clusions. Only a few cases could be found which are apparently contra to the general 
rule, and they constitute a weak minority. The first of these was an early American 
case in 1860 which arose in New York and involved the constitutionality of an act of 
the state legislature in making a diploma of the law school of Columbia College con- 
clusive as to the learning and ability of its possessor and entitling him to admission to 
the bar. It was held that appointment of attorneys has been uniformly treated both 
here and in England as not within the inherent power of the judiciary but wholly sub- 
ject to legislative action in the enforcement of the police power and therefore the statute 
constituted no infringement of the judicial power or assumption of such power by the 
legislature. Matter of Henry Cooper, 22 N. Y. 67 (1860). Another such case arose in 
North Carolina in which a statute provided that one who satisfied the court of his 
competent knowledge of law was entitled to a license to practice and an investigation 
into his moral character was neither required nor permitted. The statute was held to 
be constitutional and not a legislative usurpation of judicial power. In re Applicant’s 
license, 143 N. C. 1, 55 S. E. 635, 10 Ann. Cas. 187 (1906). The court said in that 
case that in absence of legislation on the subject the courts have power to regulate and 
deal with such matters, but that there existed therein no inherent power necessary to 
proper administration of justice. 


The Cooper case (supra) might be distinguished because of a peculiar provision 
in the New York Constitution apparently depriving the court of this usual and cus- 
tomary power. Certainly that instrument which gave rise to the courts may define and 
delimit their powers. In the North Carolina case (supra) the court took pains to point 
out that the statute there involved did not disturb the discretion in the court to de- 
termine whether the applicant possessed the qualifications prescribed by the legislature, 
and there were dicta to the effect that if a legislature having prescribed certain quali- 
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fications should undertake to direct whether an applicant did or did not possess them, 
it would be an unconstitutional exercise of the legislative power. 

The remainder of the cases divide into those holding that the power is exclusively 
in the judiciary with the legislature possessing no power whatsoever to legislate in this 
field, Ex parte Secombe, 60 U. S. 9, 19 How. U. S. 9, 15 L. Ed. 565 (1856); and those 
in which there seems to be a dual jurisdiction of the two departments with the legisla- 
ture empowered to prescribe reasonable minimum qualifications which are recognized 
by the judiciary. The latter is the overwhelming weight of authority and the better 
rule. 

An examination of the latter class of cases will disclose an analogous recognition by 
the courts that the legislature has power to require oaths for officers charged with ad- 
ministration of the law, or to levy an occupation tax on lawyers, or to exclude persons 
from the profession whose unfitness would threaten the public welfare. These fall 
within the police power and do not conflict with the court’s power to prescribe moral 
and educational standards for those who are permitted to become applicants for admis- 
sion and to discipline those members of the profession who may violate the standards 
prescribed for its members. But the legislature has no power to enact that any person 
not found adequately qualified by the court be admitted to practice. This would be 
subordination of judicial powers to legislative control. 

It has even been held that the judiciary has power to provide itself with convenient 
court rooms in which to perform its functions, the court saying, “The authorities are 
to the effect that a constitutional court of general jurisdiction has inherent power to pro- 
tect itself against any action that would unreasonably curtail its powers or materially 
impair its efficiency.” In re Court Room, 148 Wis. 109, 134 N. W. 490 (1912). The 
judicial power extends to selection of the court’s own janitor, and in its separate and 
independent sphere of action, the power cannot be taken from the court and given to 
the legislative or executive departments or to any officer thereof. In re Janitor of 
Supreme Court, 35 Wis. 410 (1874). It would seem that if the court had the power 
to choose and determine its own habitat and the personnel of its janitors, it would cer- 
tainly have the power to determine who shall appear before it and aid it in the ad- 
ministration of justice. 

But this rule does not provide that the courts can license as attorneys those who 
do not possess reasonable qualifications deemed necessary by the legislature for pro- 
tection of public interests and welfare. In re Cannon, 240 N. W. 441 (1932). This is 
a general police function inherent in legislatures which does not limit the status of the 
attorney who is held to be an officer of the court in close and intimate relations with 
the court. Whether he should be admitted or disbarred is ultimately a judicial and 
not a legislative question. In re Splane, 123 Pa. 527, 16 Atl. 481 (1889). “It is an in- 
herent privilege of the court and necessarily extends to control over the membership of 
the bar,” said the court in Re D. Leach, 134 Ind. 665, 34 N. E. 641, 21 L. R. A. 7o1 
(1893), holding that a woman is not barred from the practice of law because of her 
sex. Similarly, the power is inherent in the court to control and supervise the practice 
of law generally, whether in or out of court, and the fact that the legislature has pre- 
scribed a penalty for the practice of law by unauthorized persons does not impair or 
restrict the power of the court to punish unauthorized practice as a contempt of court 
or to enjoin such practice. Rhode Island Bar Association v. Automotive Service Asso- 
ciation, 55 R. I. 122, 179 Ata. 139, 100 A. L. R. 226 (1935). Courts of constitutional 
origin have inherent common law power independent of statute to punish for contempt, 
it being necessary for the court’s preservation and self-protection. Penn Anthracite 
Mining Co. v. Anthracite Mines of Pa., 114 Pa. S. 7, 174 Atl. 11 (1934). In People of 
State of New York rel Karlin v. Culkin, 248 N. Y. 465, 162 N. E. 487, 60 A. L. R. 
851 (1928), it was held that the court has general power to order and conduct an in- 
vestigation within the bar even though no one particular attorney is indicted or selected 
for his misconduct and without aid of a grand jury since disbarment is not punishment 
within the meaning of criminal law, and although no parties plaintiff or defendant are 
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before the court in a controversy to be determined and completed by judgment rendered, 
However, there was an able dissent in this case. 

The conclusion may be drawn that there exists a dual jurisdiction in the two de 
partments. The legislature is empowered to establish certain minimum qualifications 
and such requisites will not constitute an invasion of judicial power unless they be 
unreasonable or establish a standard beyond which the judiciary is forbidden to go 
when such standard is below the level considered by the courts to be essential to the 
proper administration of justice. 

As a matter of special interest, Kansas follows the majority view, holding that the 
Legislature may declare who shall not practice law yet reserving to the judiciary the 
exclusive privilege and duty of declaring who shall constitute the bar. In the case of 
In re Casbier, 129 Kans. 835, 284 Pac. 611 (1930), the defendant in a disbarment pro- 
ceeding attempted to set forth the argument that the matter of disbarment is a judicial, 
not a legislative function, and thus set at naught a statute (K. R. S. 7-110) which pro. 
vided that upon the receipt of a certified copy of a judgment showing the conviction 
of an attorney at law heretofore admitted to the bar of the state the Supreme Court 
must enter an order disbaring such attorney. The Court said: “While it is inherently 
a judicial function of courts to control the conduct of attorneys and within limits courts 
have power to say who may and who may not practice before their tribunals, 113 Kans, 
380, 214 Pac. 794 (1923), yet it is the indisputable prerogative of the legislature to de- 
clare the public policy of the state; and it is a highly pertinent and proper exercise of 
that prerogative for the legislature to declare that only persons of special qualifications 
can be admitted to practice law... .” In State v. Swan, 60 Kans. 461, 56 Pac. 750 
(1899), the Court said: “The legislature has power to prescribe the qualifications 
requisite to admission to the bar, but it has no power to provide that persons possessing 
them must be admitted to practice. Whether the prescribed qualifications exist or not is 
a judicial question.” In Hanson v. Grattan, 84 Kans. 843, 115 Pac. 846 (1911), the 
court says: “A practicing attorney is an officer of the court in which he is admitted to 
practice. The power to admit applicants to practice is judicial, and not legislative, and 
is, of course, vested in the courts only. 4 Cyc. goo. The act of admission is a judicial 
determination, and is not for a term of years, but for life, or until the attorney shall 
have been disbarred by a court of competent jurisdiction. It is generally conceded, 
however, that it is competent for the legislature to prescribe the qualifications for admis- 
sion and the grounds for disbarment, as well as the procedure therein. It is not within 
the power of the legislature, however, to admit an attorney to practice in the courts 
of the state or to disbar a practicing lawyer . . . . Originally the courts alone determined 
the qualifications of candidates for admission, but to avoid friction between the de- 
partments of government, the courts of this and other states have generally acquiesced 
in all reasonable provisions relating to qualifications enacted by the legislature.” There 
is also a statute (G. S. 1935, 7-102) which authorizes the granting of a license to any 
citizen of the United States who has read law for three years in the office of a regular- 
ly-practicing attorney, or to a graduate of an accredited and reputable law school, who 
satisfies the Supreme Court of his ability and learning and good moral character. This 
statute was held constitutional in Depew v. Wichita Assoc. of Credit Men, 142 Kans. 
403, 49 Pac. (2nd) 1041 (1935). Rule 39 of the Supreme Court of Kansas (145 Kans. 
XIV) requires for eligibility to admission to the bar that the applicant have had four 
years study in the arts and sciences in an accredited college plus three years in an ac- 
credited law school. Then there is the rather enigmatic provision that the Rule is in- 
applicable when the candidate has acquired eligibility under Section 102. The imescap- 
able effect of excluding the statute from the operation of the Rule is to declare that 
one who has studied three years in an attorney’s office is equally eligible for admission 
as one who has studied four years in college and three years in law school. This results 
in an inequitable classification which seems to defeat the whole public and judicial 
policy in support of Rule 39 and which is not necessitated by the existence of the 
statute. The entire statute is conditioned upon the candidate satisfying the “Supreme 
Court of this state that he possesses the requisite ability and learning and that he is of 
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moral character.” This provides an open door for making Rule 39 applicable to 
ail candidates for admission to the bar because the statute does not require the Court 
to find that those who have the minimum qualifications are acceptable. To make the 
rule one of universal application would be consistent with the legislative police function 
and would, raise no issue of the constitutionality of the statute. This would be in com- 
plete accordance with the position of the Kansas Supreme Court on other occasions. 
State v. Swan, supra. 

As summarized by A. A. Bruce, Professor of Law at Northwestern University, 
“Generally American courts have conceded to legislatures the power to say who shall 
not practice law, but perhaps only in one instance, and in that there was an assumed 
constitutional provision or precedent to the contrary (Cooper case, supra) have they 
conceded to it the right to say who shall. They have yielded to legislative desire or dis- 
cretion in unimportant matters, sought to be polite and to avoid friction between de- 

ents and acquiesced in reasonable qualifications. Where the legislature prescribed 
newer and higher qualifications, the courts have enforced them without comment; but 
never have they consented to have the standards lowered by mere legislative fiat nor to 
have the rules for admission which they themselves have drafted to be set aside.” The 
Judicial Prerogative and Admission to the Bar, 19, Ill. Law Rev. 1, May, 1924. 

It has been said that this is the better rule. Why is it the better rule and why 
should the court have this “inherent power?” The courts must have this power to 
protect both the public and judicial interests from ignorance and want of skill, in order 
to effect the proper administration of justice. It is often said that the courts can be no 
stronger than the lawyers about them. The attorney is a necessary part of the judicial 
system and his vocation consists not in merely aiding persons who desire to bring law 
suits; but he is in reality the first judge or court into which a case is brought and 
whether the court is to hear it later depends upon his decision. The majority rule of 
dual jurisdiction is the better because it offers a practical solution to the question, 
maintains proper urbanity between the departments of government, and as a matter of 
fact in practice, the legislatures prescribe only those requirements that the courts them- 
selves deem necessary. To allow unlimited legislative control would be unsound be- 
cause the legislature has exhausted its function when reasonable minimum standards 
are established and further determination of facts and qualifications is a proper and 
expedient exercise of the judicial power. As Mr. Justice Cardozo has said: “If the house 
is to be cleaned, it is for those who occupy and govern it, rather than for strangers, to 
do the noisome work.” Prevention has always been held to be more important than 


cure. 
STATE SOVEREIGNTY AS AFFECTED BY FEDERAL JURISDICTION 
By Wm. Roy Kirby and Wm. Gough, Jr. 

Under a dual system of government, such as ours, jurisdiction over certain mat- 
ters must be left to the one part of that system as distinguished from the other, in order 
to preserve its existence. Usurpation of the jurisdiction of the States over matters which 
are primarily of state concern by the federal courts will tend to absorb what is left of 
state sovereignty. Some federal rights involve no lively local interests; on the other 
hand there are some which are heavily enmeshed in conflicts between state and national 
authority. Few will doubt that where the benefit to the federal government greatly 
overrides the detriment sustained by the state government, although the problem con- 
tains some elements of local interest, an assumption of federal jurisdiction will be justi- 
fied if it can find warrant in the federal Constitution or acts of Congress thereunder. 
However, it is in those cases where the interests of both the state and the nation seem 
parallel that the proponents of state sovereignty arise in vigorous opposition to an in- 
crease of the federal jurisdiction. When this issue is raised, the courts are confronted 
with the problem with which we shall deal in this paper. 

It must be remembered, in a discussion of this problem, that whenever the power 
of Congress to grant jurisdiction to the federal courts comes into question, the advocates 
of that power cannot always point to words in the Constitution which expressly grant 
it. However, what is implied from the Constitution is as much a part of the instrument 
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as what it expresses. It would be inherently impossible to put into such an instrument 
all derivative powers. The intrument itself recognizes this impossibility by conferring 
on Congress the authority “to pass all laws necessary and proper” to carry into execy. 
tion the powers expressly granted. It is from this clause that the greatest amount of 
federal jurisdiction is drawn. 


Section 33 of the Judicial Code (28 U.S. C. A. 76) provides in substance that 
when any civil suit or criminal presecution is commenced in any court of a state against 
any officer appointed by and acting under the authority of any revenue law of the 
United States, or against any officer of the courts of the United States for or on account 
of any act done under color of his office or in performance of his duties as such officer, 
or when any civil suit or criminal prosecution is commenced against any person for or 
on account of anything done by him while an officer in either House or Congress in 
discharge of his offical duty, the suit or prosecution may at any time before trial or 
final hearing thereof be removed for trial into the district court, on petition of the de. 
fendant in a prescribed manner. 


The original statute was passed in consequence of an attempt by one of the states 
to make penal collection by a United States officer within the state of duties under tariff 
laws. It was subsequently enlarged to include its present exemptions. It was upheld 
as constitutional in Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648 (1879), the Court 
reasoning that although the protection of such officers as the defendant (a revenue of. 
ficer) by the federal courts is not expressed in any act of Congress, protection is im- 
plied from the acts by which such officers are created. It was said that this was not an 
invasion of state sovereignty, because by the adoption of the Constitution a portion of 
the judicial power of the state was vested in the national government and thus volun- 
tarily withdrawn from the domain of the state. A dissenting opinion in the case recog- 
nized the power of Congress to confer the jurisdiction but reasoned that the crimes, 
procedure to be followed and-the punishment to be imposed must first be defined by 
Congress, as there are no common law crimes other than treason, against the national 
government. 


It is true that the failure of the State police power to cope with the crime of the 
local communities has developed an expansion of federal jurisdiction by means of such 
acts as the Lindbergh law which are aimed at crimes that are directed against the well- 
being of the nation. However, development of this type has been favored and en- 
couraged by the states on the whole. It is in crimes that are primarily of local interest 
that the objection to federal jurisdiction arises. Certainly, as pointed out in the dissent- 
ing opinion in the Davis case, supra, little justification can be found for federal juris- 
diction over crimes which have not been pronounced to be in violation of the laws of 
the nation. If the nation has not declared that murder, committed in a state by a nation- 
al officer is a crime against the nation, it would seem to follow as a matter of logic 
that such an act is not an offense against the nation, but against the state wherein the 
act was committed, and that state should have jurisdiction over the trial of the accused. 
The state peace has been breached and the state policy invaded. If a defense to the ac- 
cusation lies in the authority under which the act was done, no sound reason can be 
given why that authority could not be set up in the trial in the state court. Can it be 
fairly said that local courts have an inherent prejudice against federal officers, and that 
a fair trial of such person could not be had in a state court? Such an argument over- 
looks the right of the state to maintain the standard of mores of the people within its 
territorial boundaries when those mores affect its very existence. It is submitted that 
the dissenting opinion in the Davis case is founded in sounder reasoning and results 
in a far better relation between the states and the nation. 


In spite of this, federal jurisdiction in such cases is firmly established in our law. 
However, where the question of jurisdiction is doubtful, that doubt will be resolved 
against the jurisdiction of the federal courts. Johnson v. Wells, Fargo & Co., 98 Fed. 
3, 8 (1899). Too, the petition for removal to the federal court must set forth a candid, 
specific and positive explanation by the officer of his relation to the transaction for a 





Case CoMMENTS 317 


crime growing out of which he has been indicted, and must show that the petitioner’s 
relation to it was confined to his acts as such officer. Maryland v. Soper, 270 U. S. 9, 
46 S. Ct. 185 (1926); Colorado v. Symes, 286 U. S. 510, 52 S. Ct. 635 (1931). 

Article III, the judiciary section of the Constitution, defines the judicial power and 
jurisdiction of the federal courts to extend to all cases in law and equity arising under 
the Constitution . . . . to controversies .'. . . between citizens of different states. Under 
this clause and section 24 of the Judicial Code (28 U. S. C. A. 41 (1) ) original juris- 
diction is extended to district courts where the matter in controversy exceeds $3000 and 
arises under the Constitution or laws of the United States or is between citizens of dif- 
ferent states. It is on this phase of the problem that this paper reaches its point of great- 
est intensity. 

This intensity can be shown by the attempted use of the states of unconstitutional 
conditions to prevent foreign corporations doing business within their territory from re- 
sorting to the federal courts. Although it has been asserted by the Supreme Court that 
where a state may withhold a privilege from one altogether, it may condition the grant 
of its privilege of one’s foregoing a constitutional right on the theory that the greater 
power includes the lesser. However, the same proposition has been denied on the 
theory that a condition attached by a state to a privilege is unconstitutional if it re- 
quires the relinquishment of a constitutional right. After a series of cases which seem 
irreconcilable, the Supreme Court in Terral v. Burke Construction Co., 257 U. S. 529, 
42 S. Ct. 93 (1922), which held that the Secretary of State should be enjoined from 
revoking a license because of removal of a case, laid down the principle as follows: 
“The principle established by the more recent decisions of this court is that a state may 
not, in imposing conditions upon the privilege of a foreign corporation’s doing business 
in the state, exact from it a waiver of the exercise of its constitutional right to resort 
to the federal courts, or thereafter withdraw the privilege of doing business because of 
its exercise of such right, whether waived in advance or not . . . . It rests on the ground 
that the Federal Constitution confers upon citizens of one state the right to resort to 
federal courts in another, that state action, whether legislative or executive, necessarily 
calculated to curtail the free exercise of the right thus secured is void because the sov- 
ereign power of a state in excluding foreign corporations, as in the exercise of all others 
of its sovereign powers is subject to the limitations of the supreme fundamental law.” 

Again, diversity of citizenship may be invoked by litigants to take advantage of 
federal rules which differ from local rules, thus offering an avenue of relief to those 
who might otherwise be burdened with contractual and tort liabilities which arise in 
the state where they are incurred. An outstanding example of this is found in Black 
& White Taxicab Co. v. Brown and Yellow Taxicab Co., 267 U. S. 518, 48 S. Ct. 404 
(1928). In this case, a corporation, organized under the laws of Kentucky, and doing 
business in that state, made a contract with a railroad company, which contract would 
have been declared void as against public policy under the law of Kentucky. Prior to 
an action to enjoin the execution of the contract, the corporation dissolved in Ken- 
tucky, and went into Tennessee where it was reincorporated, solely for the purpose of 
escaping the laws of Kentucky and of invoking federal jurisdiction on the ground of 
diversity of citizenship, because under the federal rule such contracts were valid. The 
Court refused to inquire into the motives of the corporation, and held the contract to 
be valid, even though it was to be executed in a state where such contracts were not 
recognized. 

It is indeed difficult to be led to the conclusion that such a decision does not result 
in an encroachment upon the state sovereignty. If this is so, the encroachment is un- 
warranted, because the detriment to which it subjects the state far surpasses the ad- 
vantage, if any, which results to the nation. It is submitted that jurisdiction of the 
parties finds its basis in the diversity clause and the Act of Congress previously referred 
to. However, the matter being so emphatically of local concern, and a standard of policy 
which has been set by the state being involved, there is no sound reason why the law 
of the state where the contract is made should not be applied, even in the federal 
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court. Mr. Justice Holmes, dissenting in the Black & White case strongly urges this 
view, contending that if the policy of the state had been set out in statutory form, the 
federal court would have been bound by it, and that there should be no reason why 
that policy should have less effect “when it speaks by its other voice,” calling the opinion 
of the majority “an unconstitutional assumption of powers by the courts of the United 
States which no lapse of time or respectable array of opinion should make us hesitate 
to correct.” This language should be given great consideration when it comes from 
the pen of so great a judge, especially when it will lead to results having a far greater 
appeal to a sense of fairness and justice, and which seems to produce a far more whole. 
some result than will the majority opinion of that case. 


There have been a few attempts by some members of Congress to enact legislation 
which will totally withdraw from inferior federal courts jurisdiction based solely on the 
ground of diversity of citizenship. All of these attempts have failed. If such action 
were to be taken by Congress, there would be no question as to its constitutionality, 
The Supreme Court is the only court where jurisdiction is conferred by the Constitu- 
tion. All the jurisdiction which inferior courts have has been conferred upon them by 
statute, and the Supreme Court of the United States has repeatedly held that it is within 
the power of Congress to add to that jurisdiction within the limits of the Constitution, 
and to take away any part or all of it. 


Insolvency cases present many problems. In addition to the possibility of state 
equity proceedings and state legal proceedings, we have federal equity proceedings and 
federal bankruptcy proceedings. The problem is not made simple by the economic 
structure of the business world. The business interests range from the local grocery 
on the corner to the transcontinental corporation which has property in practically all 
of the states. This fact alone gives rise to the diversity of citizenship and involves the 
federal jurisdictional clause of.the Judiciary Act. In the case of Penn. General Casualty 
Co. v. Pennsylvania, 294 U. S. 189, 55 S. Ct. 386 (1935), we see the problem presented 
in a factual situation that demands attention. A Pennsylvania insurance company be- 
came insolvent. A shareholder filed a bill in the federal district court alleging that he 
was a resident of West Virginia, that the requisite jurisdictional amount was involved, 
that the company was insolvent and in a financially unsafe and unsound condition, 
and prayed for the appointment of receivers, the liquidation of its property and business 
and the usual injunction. While this suit was pending, the Attorney General of Pennsyl- 
vania, proceeding under state statute, filed a suggestion in the county court and prayed 
for an order that the defendant company show cause why its business should not be 
closed, its charter vacated, and its assets taken into possession of the Insurance Com- 
missioner for liquidation, and an injunction. Such an order was made and the in- 
junction granted, the proceeding being approved by the state Supreme Court. Both 
the federal court and the state court claimed jurisdiction and each asserted its power 
to enjoin interference by the state officer on the one hand, and by any person except 
the state officer on the other. Each was unable to perform its function without ac- 
quiring possession and control of the property; in other words the courts had reached 
an impasse. The United States Supreme Court held that although the federal district 
court had acquired jurisdiction first, the end sought by the liquidation of a domestic 
insurance company by a state officer in accord with procedure of state statute, and in 
the absence of a showing that the interests of creditors and shareholders would not be 
adequately protected by this procedure, the case was a proper one for the district court, 
in the exercise of judicial discretion, to relinquish its jurisdiction in favor of the ad- 
ministration by the state officer. Here we see that the court realized the nature of the 
problem and remanded the case to the state court without prejudice to an application 
by the commissioner to the federal district court for an order relinquishing its juris- 
diction over the property of the company and vacating its injunction against surrender 
of it to the commissioner for liquidation under the state statute. 

In State of Texas et. al. v. Donaghue,__. U. S. __., 58 S. Ct. 192 (1937), there is 
a conflict between the State of Texas, proceeding under its statutes for conservation of 
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oil production to enforce a forfeiture that resulted, as it contends, immediately from 
unlawful production and transportation and the trustee in bankruptcy proceeding under 
court order in a reorganization program under section 77B. ‘Texas sued the Refining 
Co. to recover fines and penalties for violation of the conservation laws. The court ap- 
pointed receivers who took possession of defendant’s property, including a large quan- 
tity of oil which the State insists had already become its property because unlawfully 
produced or transported. Within four months the Refining company filed its petition 
for reorganization. The federal court approved the petition and appointed a trustee, 
directing him to take possession of the company’s property, ordering that all persons 
having property of the debtor to deliver it to the trustee, and issued an order prevent- 
ing interference with the trustee’s possession or conrol. The trustee took from the re- 
ceivers property of the debtor including the oil in question. Texas applied to the bank- 
ruptcy court for permission to bring suit in a state court to obtain judgment of con- 
fiscation against that oil. The court withheld its consent and this was approved by the 
Circuit Court of Appeals. The Supreme Court held that the bankruptcy court abused 
its discretion in denying the State’s application, and said: “The filing of the petition 
for reorganization in the bankruptcy court may not be held to deprive the state of op- 
portunity in its own court to establish its claim that through forfeiture it had already 
become the owner of the oil, for that would be to take the State’s property for the bene- 
fit of the offending company or its creditors. Nor may the receiver’s voluntary sur- 
render of possession to the debtor’s trustee prevent adjudication of the State’s claim.” 
It is to be noted that Texas claimed title to the oil, that possession of the oil was not 
essential to its jurisdiction to entertain the suit, and that retention by the trustee is 
not inconsistent, for he had a right to be heard in the suit. If, when the debtor's peti- 
tion was approved the oil did not belong to Texas, the State was not entitled to have 
it withheld from the trustee. But if by reason of unlawful production or transpora- 
tion, the oil had already by forfeiture become the property of the State, the trustee was 
not entitled to take or retain it, and the bankruptcy court would doubtlessly recognize 
the State’s title and direct the trustee to hand over the oil or account for it to the 
State. Here again we see the Court recognizes the sovereignty of the Texas court to deter- 
mine the application of the State’s policy in enforcing penalties imposed by the State for 
violation of its laws, for it says that the bankruptcy court exercises jurisdiction under 
sovereignty that is independent of and foreign to that of Texas. Cf. United States v. Klein, 
58 S. Ct. 536 (1938). 

Again this conflict can be found in the cases where the res of an insolvent person 
is within the jurisdiction of the federal court, and at the same time, an action in per- 
sonam is pending within the state court against the same insolvent person. This was 
the situation in Richle, Receiver, v. Margolies, 279 U. S. 218, 49 S Ct. 310 (1929), 
where the federal jurisdiction was invoked solely on the grounds of diversity of citizen- 
ship, and action was stayed in the state court by injunction. The United States Su- 
preme Court held the appointment by a federal court of a receiver on a creditor’s bill 
gives no right to stay a suit against the debtor then pending in the state court; and a 
judgment in personam thereafter recovered against the debtor by default in such suit 
in the state court established conclusively the existence and amount of the claim for 
the purpose of proof in the federal court, and will enable a claimant to participate in 
the distribution among the creditors of the debtor’s property ordered therein. 

In these receivership cases many conflicts arise and the issuance of an injunction 
makes the problem acute in many instances. The appointment of the receiver in the 
federal court does not necessarily draw to it the exclusive right to determine all ques- 
tions or rights of action affecting the debtor’s estate. This is true as to the subject mat- 
ter of a suit pending in a state court when the receivership suit is begun. The rule 
that when the jurisdiction of a court and the right of the plaintiff to prosecute his suit 
in it has attached, the right cannot be restrained by proceedings in any other court un- 
less the case is within some recognized exception to section 265 of the Judicial Code 
(28 U. S. C. A. 379) which provides that: “the writ of injunction shall not be granted 
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by any court of the United States to stay a proceeding in any court of a state, except 
in cases where such injunction may be authorized by any law relating to proceedings 
in bankruptcy.” Where the judgment sought is strictly in personam, for the recovery 
of money or for an injunction compelling or restraining action by the defendant, both 
a state court and a federal court having concurrent jurisdiction may proceed with the 
litigation, at least until judgment is obtained in one court which may be set up as res 
judicata in the other. 


But if two suits are in rem or quasi in rem, requiring that the court have posession 
or control of the property which is the subject of the suit in order to proceed with 
the cause and to grant the relief sought, the jurisdiction of one court must of necessity 
yield to that of the other. To avoid unseemingly and disastrous conflict in the admin- 
istration of our dual judicial system, and to protect the judicial processes of the court 
first assuming jurisdiction, the principle applicable to both federal and state courts is 
established that the court first assuming jurisdiction over the property may maintain 
and exercise that jurisdiction to the exclusion of the other. This is the settled rule 
with respect to suits in equity for the control by receivership of the assets of an insol- 
vent corporation. 

It is submitted that although the basis of the rule is the principle of comity, there 
is nevertheless factual need for recognition of primary jurisdiction in the federal courts 
wherever grounds for federal jurisdiction exist. This is based upon a tendency of 
local courts to protect local creditors in so far as possible. This situation is illustrated 
by a series of cases arising out of the insolvency of an Iowa insurance company with 
property in Montana against which the local creditors proceeded under Montana law 
and prevailed, the race being to the swift, as against the statutory successor of title of 
the Iowa insurance company under insolvency proceedings in Iowa. Had the Iowa 
receiver prevailed the distribution would have been pro-rata, but the result was that 
since local policy of Montana permits attachments and executions against insolvent cor- 
porations, foreign or domestic, the writs were not halted though the effect of the levy 
might be waste and inequality. This rule will prevail against a statutory successor, 
clothed with the title to the assets, just as much as against the corporation itself, or the 
trustees upon dissolution or a chancery receiver. As pointed out by Justice Cardozo in 
Clark v. Willard, 294 U. S. 211, 55 S. Ct. 356 (1935), there is no uniform policy 
among the states when the liquidators and creditors compete with one another. Sorie 
states prefer a rule of equal distribution and compel the local suitor to yield to the 
statutory successor, though at times with precautionary conditions. Other states give 
the local creditors a free hand, with the result that they may seize what they can find, 
though the assets of the debtor are dismembered in the process. Choice is uncontrolled 
as between one policy and the other, so far as the Constitution of the nation has any 
voice upon the subject. 

Assuming the same argument as to local policy prevails when the question of juris- 
diction within the federal courts prevails when the question of jurisdiction within the 
federal courts is involved because of diversity of citizenship, there is a factual founda- 
tion for the preference of jurisdiction within the federal court even though it be bound 
by state law, except where there is a question of bankruptcy involved. As the very es- 
sence of local preference is what the diversity of citizenship clause was designed to con- 
trol, there seems to be no question but that in these cases federal jurisdiction is still 
necessary. 

Federal jurisdiction in these cases finds a champion in the reorganization section, 
77 B, of the Bankruptcy Act. It is submitted that the application of this section will 
lessen the difficulty of the problem. If this be true, those problems that do not fall 
within that section should be left to the jurisdiction of the state in which the principles 
of equity and good conscience should prevail. 

The final phase of the problem to be touched upon here arises from the conflict 
which was culminated with the Johnson Act, May 14, 1934, c. 283, sec. 1; 48 Stat. 775; 
28 U. S.C. A. 41 (1). Prior to the passage of that Act, local utilities could use the 
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federal courts to enjoin state and county attorneys and attorneys general from initiating 
criminal prosecutions under allegedly invalid state utility rate regulations. In allow- 
ing injunction to issue, the courts found that the proceeding was not against the state, 
thus not being barred by the 11th amendment to the Federal Constitution, because the 
use of the name of the state was without its authority and did not affect it in its 
sovereignty or governmental capacity. It was but an illegal act on the part of the of- 
ficer against whom the suit was brought. Ex parte Young, 209 U. S. 123, 28 S. Ct. 441 
(1908). Such a doctrine as this not only evaluated the right of am individual to resort 
to federal courts more highly than the right of a state to resort to its own courts, but 
often forced the rate making boards to compromise with the local utilities because of 
their inadequacy of funds necessary to carry on the expensive federal litigation. 

The Johnson Act goes far toward correcting this situation by providing that no 
district court should have jurisdiction to enjoin enforcements of state rate-making or- 
ders, where the orders do not interfere with interstate commerce, and have been made 
after reasonable notice and hearing, and where a “plain, speedy and efficient” remedy 
may be had in the state courts. The constitutionality of this act was ‘sustained in 
Mississippi Power & Light Co. v. City of Jackson, Mississippi, 9 Fed. Supp. 564 (1935). 

It is interesting to note, in this connection, the Congressional records preceding the 
adoption of the Act. There, in great detail the arguments favoring the passage of the 
bill and showing the evils of the then prevailing procedure are set out. Federal jurisdic- 
tion prior to this time had not been assumed by virtue of Congressional act granting it, but 
by a simple construction of the Court, as pointed out in Ex parte Young, supra. The © 
very fact that Congress, realizing the existing evils under that procedure, acted in such 
a manner as to take jurisdiction from the federal courts lends great strength and sup- 
port to the argument that it was unwarranted in the first instance. 

If the provisions of the act can not be met by the states in providing a “plain, 
speedy and efficient” remedy in its courts, the state should have no ground to com- 
plain of any usurpation of its sovereign rights. Nor should the utilities be heard to 
complain if adequate proceedings are to be had in the state courts. They fear that the 
divesting the federal courts of jurisdiction will create a situation where the public utili- 
ties would be insufficiently protected from hostile state sentiment and local prejudice 
is hardly well founded. But if it is proved to exist the utilities will still have an appeal 
as of right to the Supreme Court of the United States under section 237a of the Federal 
Judicial Code. Too, the act meets the objections to the prior procedure; the state is 
allowed first chance in the interpretation of its own laws, and the utility board is not 
embarrassed by lengthy and expensive federal litigations to determine whether its or- 
der is confiscatory. As long as a federal constitutional matter is involved, an ultimate 
determination thereof should certainly be had by a federal court. However, this fact 
alone should not be sufficient to warrant the taking from the state court the right to 
first interpret its own laws, when an appeal will lie from that determination to the federal 
Supreme Court. 

The problem of jurisdiction of federal district courts under the Johnson Act is 
so bound up with state provisions that the effectiveness of the Act depends entirely up- 
on the individual states providing for an appeal to its courts from board orders which 
is judicial in character. Certainly the benefits to be derived by the state from the opera- 
tion of the act are great enough to warrant statutory changes in present procedure, if 
that is necessary. 

By way of conclusion, it might be pointed out that the only standard which can 
be followed in determining the validity of federal jurisdiction is the Federal Constitu- 
tion and the laws of Congress created thereunder. As has been previously mentioned, 
the greatest part of the power of Congress is derived from the implications flowing 
from the expressly granted power of that instrument. However, in the assumption 
of federal jurisdiction, two factors should be constantly kept in mind. The one is that 
the federal courts’ dockets are already filled with a tremendous amount of litigation. 
Great care should be taken, else the courts should be so burdened that the quality of 
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their work bow to quantity. Especially in present times, the Supreme Court is called 
to pass upon problems which are vital to the existence of the national government, 
These problems alone are important enough to warrant the exclusive time, effort and 
study of the members of the Supreme Court, without burdening them with considera. 
tion of matters which might easily and validly be left to state consideration. The other 
is that in matters which are primarily of state concern, involving state policy and state 
problems, federal courts should be reluctant in assuming jurisdiction thereof even jf 
the national interest is incidentally involved, unless the latter is of such great impor- 
tance that jurisdiction by the federal courts results in greater benefit to the nation than 
disadvantages to the state. True, the line of demarcation here is often narrow and 
difficult to discern. It is in such cases that we must depend primarily upon the intelli- 
gence and good judgment of the members of the Court to render decisions which find 
basis in sound reason and wholesome result. 


FEDERAL POWER TO EXERCISE EXCLUSIVE LEGISLATION OVER AREAS 
ACQUIRED WITHIN THE BOUNDARIES OF A STATE 
By Harold C. Cook, Preston Anderson and Joan Newbill 

The comparatively recent tendency of the Federal Government to expand its 
sphere of operations into ever-widening channels has given rise to new and unexplored 
territories of legislative and jurisdictional questions. The problems arise in connection 
with the Booneville Dam, the Norris Dam, Boulder Dam, the Tennessee-Valley 
Authority and other like federal enterprises. Older cases provide a measuring stick 
with which to judically construe the newer problems; but those older cases cannot go 
the entire length for the obvious reason of different facts. That is, the older cases are 
concerned with military reservations, forts, arsenals, army posts, dockyards and similar 
subject-matters. But it is apparent at first blush that Boulder dam does not fall within 
any of the above classifications. Article 1, Section 8, Clause 17 of the United States 
Constitution provides: “The Congress shall have Power . . . . To exercise exclusive 
Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) 
as may, by Cession of particular States, and the Acceptance of Congress, become the 
Seat of the Government of the United States, and to exercise like Authority over all 
Places purchased by the Consent of the Legislature of the State in which the Same 
shall be, for the erection of Forts, Magazines, Arsenals, dock-yards, and other needful 
Buildings;—And to make all laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Constitution in 
the Government of the United States, or in any Department or officer thereof.” 

“Other needful buildings” has been found elastic enough to permit dams and 
other public works projects to fall within the meaning. 

In developing this problem of exclusive legislation over particular areas within 
the confines of a state on its admission thereby giving greater legislative control to the 
national government, the desire of states to acquire the benefits, increased prestige 
which statehood brings became the motivating factor for states to submit to almost any 
restriction or condition which Congress saw fit to impose. Thus, in the enabling act 
of Oklahoma, the state was forbidden to remove the capital of the state from Guthrie 
to any other place for a term of five years after admission, and required that the con- 
stitutional convention of Oklahoma irrevocably accept the terms of this enabling act. 
The convention did so accept the condition. The state actually moved its capital within 
the five year period and the issue as to the power to remove came before the United 
States Supreme Court in the case of Coyle v. Smith, 221, U. S. 559, 31 S. Ct. 688. The 
court in holding that Oklahoma could move its capital at will said: “The Power of Con- 
gress under the United States Constitution, Article IV, Section 3, to admit new states 
into the Union, extends only to their admission on an equal footing with their sister 
states. There is to be found no sanction for the contention that any state may be con- 
stitutionally deprived of any of the power consitutionally possessed by other states as 
states, by reason of the terms in which the act admitting them to the Union have been 
framed.” 
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It is significant to note that the “irrevocable condition” was not included as a part 
of the Oklahoma State Constitution, probably because Congress reasoned quite logically 
that if the condition were made a part of the constitution, then it might be changed in 
the same way that the constitution might be amended. 

It is difficult if not impossible to conceive of any punishment which Congress 
might inflict on the state for repealing a Congressionally imposed regulation or condi- 
tion. Chief Justice Chase aptly expressed the status when, in referring to the result 
of the Civil War, he said: “This Nation is an Indestructible Union of Indestructible 
States.” Logically, Congress could no more expel Oklahoma from the Union for non- 
compliance with the condition, than could South Carolina secede from the Union at 
will. But, primarily, there would seem to be no justification for any punishment, even 
if an appropriate penalty were forthcoming, since Oklahoma refused to perform a con- 
tract it had no power to make, and openly assumed its full sovereign powers after ad- 
mittance, previously sought to be bartered away by an ultra vires compact. 

The states have inherent sovereignty in three main cases; 1, The Taxing Power; 
2, Power of Eminent Domain; and 3, Police Power. The law is settled that states may 
not validly barter away these powers and that attempts to do so are ineffectual to divest 
the state of the right. The main exception arises in the case of the taxing power, where 
a state contracts to accept a percentage tax on gross profits and foregoes all other taxes; 
but this instance is more properly classed as an exception, rather than any derogation 
of the taxing power. While it is definite that a state may not divest itself of certain 
rights; still, it is elementary that a state may contract. The power to contract is one of 
the best evidences that it is free and sovereign, but it must be borne in mind, that the 
state is limited in such contracts to those which will not impair its fundamental sovereignty. 

Contracts between a state and the Federal Government by which the state gives the 
United States exclusive jurisdiction over Indian Reservations within states and a waiver 
of the right to tax and control the Indians and their property have been upheld, not as 
giving up state sovereignty, but simply the acquisition of less sovereignty by the state 
to begin with, or in other words, the reservation to the United States of jurisdiction 
never obtained by the State. When Kentucky separated from Virginia and was admitted 
as a state, Kentucky agreed and evidenced such agreement by a provision in the state 
constitution that all land grants remain secure and be interpreted by the laws of Virginia. 
Subsequently, Kentucky enacted “occupying statutes” somewhat interfering with the 
provisions of the Constitution. The agreement to preserve land grants and to interpret 
them in the light of Virginia law was held binding and the Kentucky statutes were 
successfully attacked. Green v. Biddle (1823) 8 Wheat. 1, 89. 

Cession by states, instead of purchase, as phrased by the Constitution, to enable the 
United States to acquire lands for forts, arsenals, dockyards, and other needful build- 
ings is upheld as a valid and binding grant. Ft. Leavenworth Railroad Co. v. Lowe 
(1884) 114 U. S. 525. 

In Stearns v. Minnesota, 179 U. S. 223, 21 S. Ct. 73, the United States govern- 
ment granted to the state of Minnesota certain lands in trust to a railroad company 
to build a railroad and contracted that by virtue of a statute passed by the legislature 
that such railroad should pay 3 per cent of its gross profits in lieu of real estate taxes 
and that the plan should have permanent operation. The United States Supreme Court 
declared a subsequent attempt on the part of Minnesota to levy a common real estate 
tax on all lands not actually used for roadbed or other constant use invalid. The court 
specifically held that states have the power to contract with reference to disposing 
of the land, and that the power of amendment must stop somewhere. 

The case is authority for the proposition that states may contract with the federal 
government. In the course of the opinion the court cited Ft. Leavenworth v. Lowe, 
where a reservation of a right to serve civil and criminal process within Fort Leaven- 
worth, ceded by Kansas to the United States, was upheld as a valid contractual reserva- 
tion to the State of Kansas. 

In Van Brocklin v. Tennessee, (1886) 117 U. S. 151, 6 S. Ct, 670, 29 L. Ed. 845, 
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the question was on the taxing power. The land had been sold for non-payment of 
direct taxes. The United States was the purchaser, and later, reconveyed the land to g 
private owner. Arkansas attempted to levy taxes on the land against the private owner 
for the period while it was held by the United States. The Court held that the land 
was not subject to taxation during the time the United States held it and that such a 
tax could not be imposed against the present owner. The Court mentioned the fact 
that the Articles of Confederation contained an express provision against state taxation 
of federal land was banned. The Court mentioned that it was not necessary to make 
an express provision for the exemption in the cases of Vermont, Kentucky, Tennessee, 
Maine, Texas, or West Virginia and that in the cases of Ohio, Illinois, and Indiana it 
was assumed that the United States exemptions were inviolate without definite provision 
since there was a provision that the state should not levy taxes on lands owned by the 
United States for five years after their sale by the United States. 


Probably the earliest legal opinion of which we have record on the problem is that 
evinced by Breckenridge of Kentucky, Attorney-General, to Mr. Madison, Secretary of 
State, on April 28, 1806: “I am of the opinion that there rests no power in the city 
council, nor in any department of the government of Orleans, to tax the property of 
the United States and I think the general government ought not to admit the principle, 
Laying the tax will be harmless for I see no means by which payment of it can be en- 
forced.” 1 Opinions of Attorney-General, 157. 


A recent Kansas case, Craig v. Craig, 143 Kansas 624, illustrates the most desirable 
jurisdictional precedent in cases involving lands over which the Federal Government 
has acquired rights. The action was divorce, alimony, custody and support for minor 
child, and attorney’s fees, brought by the wife of a United States Army officer stationed 
at Fort Riley. The Kansas statute required “actual” residence “in good faith” within 
the state for one year and within the county in which the action was brought. An 
amendment to the statute adopted by the legislature in 1933, allowed residents of the mili- 
tary reservations within the territorial limits of the state, who had resided there for 
one year to use the courts of any county adjoining said reservation for divorce actions. 
On appeal to the State Supreme Court it was held that the state had jurisdiction to grant 
divorce relief to such residents. It is interesting to note the history of the acquisition of the 
territory in question. In 1889, Kansas had ceded exclusive jurisdiction, with certain imma- 
terial exceptions, over the land within Fort Riley to the United States. There was no reser- 
vation of jurisdiction, with certain immaterial exceptions, over the land within Fort Riley 
to the United States. There was no reservation of jurisdiction over divorce in the cession. 
The court refused to accept defendant’s argument that the state had divested itself of all 
jurisdiction other than those mentioned on the general basis that Congress had the power 
to enter the field, but had failed to do so; that the federal courts, having disclaimed all juris- 
diction over divorce actions, afforded the plaintiff no remedy; and that a residuum of sov- 
ereignty remained in the state in the case of a cession by the state where Congress failed to 
enter. The court then says that state laws should be sustained until superseded by federal 
legislation. During the course of the opinion the court quotes from a Maryland decision 
which expresses the general situation existing today. Lowe v. Lowe, 150 Md. 592, 133 
Ad. 725; “In no case that I have found has an inhabitant of a Federal reservation been 
denied the private laws and remedies of the state court, where Congress has furnished 
him no other . . . . upon the transfer of territory from one government to another, the 
laws of the first government are continued in force until superceded by laws of the 
second. This qualification at the transfer of jurisdiction seems to be recognized in all 
cases, and it is merely a rule of necessity.” United States v. Perchemon, 7 Pet. 51, 87 8 
L. Ed. 601, 617. 

It must be remembered that, though jurisdiction is ceded to Congress, the mere 
cession does not obligate Congress to exercise it. Until existing laws are abrogated by the 
new sovereign they remain in full force and unimpaired. Thus, in the Craig Case, 
supra, the divorce laws of the State of Kansas applied to the territory before the cession, 
and such laws were continued in effect by virtue of the non-entry by Congress. 
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The decisions of the United States Supreme Court seem to bear out that Craig v. 
Craig will not be followed where the subject-matter is a tax imposed by the state on 
articles or transactions within the limits of a Federal reservation. 

Thus, in Standard Oil Co. v. People of State of California, 291 U.S. 242, 54, S. Ct. 
81, California demanded a 3 cents per gallon gasoline tax on 420 gallons of gasoline 
sold by defendant to the Post Exchange located within the limits of the Presidio of San 
Francisco. The Presidio is a 1,400-acre tract of land lying between San Francisco and 
the Golden Gate and within the exterior limits of California. It was established by the 
Spaniards as a military post, and was used as such by the Mexicans. By the Treaty of 
Guadalupe Hidalgo, in 1848, Mexico ceded the tract to the United States. In 1850 it 
was dedicated to public purposes by executive order and has ever since been occupied 
as a military reservation. In 1897, California passed an act ceding to the United States 
exclusive jurisdiction over the area, reserving to California the right to serve civil and 
criminal process, but with no reservation of taxing power. The court held the tax im- 

by California invalid, saying that a state cannot validly legislate concerning matters 
beyond her jurisdiction and within territory subject only to control by the United States. 

In Arlingon Hotel Co. v. Fant, 278 U.S. 439, 49 S. Ct. 227, 73 L. Ed. 447, the State 
of Arkansas had ceded a reservation to the United States. Subsequently, the Arkansas 
legislature enacted a statute modifying an inkeeper’s common law absolute liability for 
guests’ baggage to liability for negligence only. The statute of Arkansas was declared 
inapplicable to the reservation in a suit against a hotel keeper for damage by fire to a 
guest’s baggage. In United States v. Unzeuta, 281 U.S. 647, 50 S. Ct. 455, 74 L. Ed. 
1091, private personal property located within a reservation purchased by the United 
States from the State with the consent of the state legislature was under the exclusive 
jurisdiction of the United States and was held not subject to taxation by the state. 

Thus, it appears that where there has been a cession of exclusive jurisdiction to the 
United States, any subsequent attempt on the part of the state to impose burdens on the 
inhabitants or property in the territory will be looked on with jealousy; but, that a benefit 
conferred on such residents by the state will not be disturbed in the absence of any 
derogation of federal power where the federal government has attained the authority to 
enter, but has failed to do so. 

The most recent problems concerning the conflict between federal and state juris- 
diction has come before the Supreme Court of the United States in tax cases. But, a 
point of distinction may be entered that in these latter cases, the plan is for the eventual 
return to the states of the control and ownership of the developments. 

In James v. Dravo Contracting Co., 58 S. Ct. 208, West Virginia had passed a 
statute giving consent to the United States to acquire lands within the state for build- 
ing of lochs and dams and for other purposes needed by the United States, and ceding 
concurrent jurisdiction with West Virginia over such territory. The United States granted 
contracts for the construction of a dam and lochs in the Kanawha River and lochs in the 
Ohio River, both navigable streams. West Virginia levied a gross receipts tax on the 
contractor and this action was brought to enjoin the collection of the tax. The tax was 
held valid, the Court deciding that the United States occupied the land beneath the 
rivers as an easement in order to carry out the power of improving navigation, and 
that as to lands acquired by the Federal Government on the banks, that the title vested 
in the United States, but that Article I, Section 8, Clause 17, did not necessarily im- 
pose exclusive jurisdiction on the Federal Government, but only made such jurisdiction 
available if desired. 

In Silas Mason Co., Inc., et al v. Tax Commission of State of Washington and 
Ryan v. State of Washington, (connected cases) 58 S. Ct. 233, December 6, 1937, there 
were bills to restrain the collection of an occupation tax levied by the State of Wash- 
ington against plaintiff contractors, who had contracted to build the Grand Coulee Dam 
on the Columbia River. The Court, in upholding the state tax, pointed out that the 
acquisition of title by the United States alone is insufficient to give the United States 
exclusive jurisdiction and to bar the state. It must appear that the state has transferred 
to the United States that residuum of jurisdiction which otherwise it would be free to 
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exercise. In the case, neither the Federal statute nor the Washington legislation grantin 
the lands reflected an intention that the United States acquire exclusive jurisdiction, The 
incidents of the relation were such as to show that the state jurisdiction was intended to 
continue. State licenses and permits were required. State compensation laws were invoked 
for protection of workmen. State building regulations were employed. Local police of. 
ficers were given authority to preserve order. The United States Supreme Court affirmed 
the Washington Supreme Court’s finding that the tax was valid. The Court remarked 
in passing, that even if it were found that Washington meant to cede exclusive juris. 
diction, still, to become effective, the United States must have accepted that jurisdiction, 

Atkinson et al v. State Tax Commission of Oregon et al, 58 S. Ct. 419, was an 
action for a declaratory judgment as to whether plaintiff was subject to a state income 
tax. Oregon had a general statute permitting the cession to the United States of lands 
covered by United States waters and to purchase or otherwise acquire title to lands 
within the state, reserving to Oregon only the right to serve process. The United States 
purchased adjacent land and plaintiff in accordance with a contract with the United 
States began construction of a dam in the Columbia River. The state attempted to en- 
force a tax on his income from the construction and this suit resulted. The Court held 
that the title to the land beneath the dam remained in the state; that such was a servient 
title, subject to the Constitutional functions of the federal government; and as to the 
land purchased by the nation, the fact that Oregon had a general statute permitting the 
United States to acquire land in the state and granting exclusive jurisdiction does not 
mean that where the United States purchases or acquires title in some other manner 
that the state’s sovereignty is divester ipso facto over the entire area and exclusive juris 
diction by the United States assumed. In addition there was no acceptance of exclusive 
jurisdiction by the United States and since the nation did not accept, Oregon did not 
divest itself and a tax levied by the state is valid. 

In conclusion, it is submitted that it would make no difference to the Federal Gov- 
ernment if consent was refused and the cession qualified or consent given and the cession 
qualified, as a grant of concurrent jurisdiction. In either case the Federal Government 
would be empowered to take jurisdiction necessary to carry out the federal function. 
Any other additional powers of jurisdiction or legislation are dependent on a cession by 
the state and an acceptance by the federal government. The result of the holdings seems 
desirable and wholesome. As the Court observes: “The transfer of legislative jurisdic- 
tion involves not only benefits but obligations. It may be desirable that states not be 
entirely ousted. It may be beneficial to reserve to the states those functions which are 
purely local. There is no reason why the United States should be compelled to accept 
exclusive jurisdiction or a state be compelled to grant it in giving its consent to purchase. 
The Senate imposes conditions in giving consent to make treaties. Congress imposes 
conditions in allowing a state to compact with another state.” 

Therefore, why should a state be denied the privilege of imposing conditions on a 
cession to the federal government where those conditions do not hinder the function 
or purpose of the United States? 

It seems safe to say that with regard to the recent Federal projects that the states 
in nearly all instances have retained the residuum of sovereignty and jurisdiction over 
such territory as applies to all local matters, and probably to all matters that do not 
directly interfere with the Federal purpose of acquisition. 


CONTRACTS: INJUNCTIVE RELIEF AGAINST USURIOUS INTEREST 
By Burton C. Mader and Richard McMillen 


In the recent Kansas case of State ex rel Beck, Attorney General et al v. Bashman 
146 Kan. 181, 70 P. (2d) 24, the defendant conducted a loan business in Wichita. The 
plaintiff alleges that in conducting this business the defendant charged highly usurious 
rates of interest on small loans. In this case the state of Kansas attempted to enjoin 
the practice as a public nuisance. It was found that most of the debtors were aware that 
they were paying illegal rates of interest. However, it was also found that they made 
no objections, although a few had filed petitions in bankruptcy. There was a conflict 
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of evidence as to whether any debtor had been harrassed. As a conclusion of the law the 
District Court found that plaintiff had failed to establish facts sufficient to warrant an 
injunction and receivership. 

The Kansas Supreme Court, in reversing this judgment, remanded the case to the 
trial court, instructing it to appoint a receiver and grant the injunction saying that 
statutes prohibiting usury represent a long established public policy of the state designed 
to benefit the people, and charging rates in excess of that provided by statute (General 
Statutes of Kansas, 1935, 41-101 et seq) is unlawful. 

In this case defendant admitted the charge but contended that the injunction should 
not be granted for two reasons: First, the statute (G S 1935, 41-101 et seq) does not 
make usury a crime and fix a penalty. To this statement the court replies that this makes 
injunctive remedy all the more appropriate since the state does not have the remedy of 
criminal prosecution. Second, the defendant contended that he had not conducted his 
business in such an offensive manner as to amount to a nuisance. Here again the 
court disagreed with the contention pointing out the fact that borrowers who sign docu- 
ments, waiving and releasing rights which our law throws about them respecting finan- 
cial matters and against whom the threat to use pressure is made, are naturally forced 
into a dilemma, which may be as effective upon them and as disastrous as though ef- 
forts to force payment had been conducted in a rude manner. 

In approaching this usury problem we find the states divided into at least three 
classes in their statutory enactment on usury: First, statutes making usury a criminal 
offense and providing for punishment. Second, statutes not making it a crime but 
providing a penalty. Third, statutes not making it a crime and not providing for a 
yy " 

In order to sustain a criminal prosecution for charging or receiving usury, the usury 
must have been charged or received as a provision of the loan. The taking of usurious 
interest at any time after the loan is made, in consideration of the extension of the time, 
constitutes an offense of usury. Since the crime of usury is wholly statutory it must be 
charged in the indictment or information strictly in accordance with the terms of the 
statute. (State v. Haney, 130 Mo. App. 95, 108 S. W. 1080) Since this class of statutes 
expressly provide for the enforcement and prosecution of usury as a crime, it is a com- 
mon contention that there is no place for the equitable intervention, for equity will not 
enjoin the commission of a crime. 

True, it is not the function of a court of equity to enforce the criminal law. How- 
ever, it is also true that equity will lend its aid to abate nuisances. Is it not a fact that 
the violation of the criminal code might also constitute a nuisance? In such cases there 
is no reason why equity may not enjoin the acts as nuisances, not as an aid to the en- 
forcement of criminal law, but as administering the equitable remedy against nuisances. 

From statutes which fail to make such practices a crime but which do provide a 
penalty, it is said, an inference may be drawn that the practice is illegal. This inference 
is based on the fact that this type of statute usually provides that where usurious rates 
of interest are charged, the excess amount above the legal rate shall be deducted from 
the principal debt in discharging the indebtedness. 

The Kansas Supreme Court has taken the unique view that equity will interpose 
and declare such unworthy practice a nuisance and enjoin it as such. The court should 
be commended highly for its fearless and unwavering approach to the best solution of 
an insidious anti-social practice. Any wrong for which the remedy at law is less com- 
plete and just than possible relief in the courts of equity, should be permitted adjudica- 
tion in equity. The best remedy should prevail over the “adequate” remedy; in fact 
it is questionable that any remedy at law can be adequate, if equity affords a more just 
and wholesome solution. 

Perhaps the feeling of the Kansas Supreme Court is best expressed in State, ex rel. 
Smith v. McMahon, 128 Kan. 772, 280 p. 906, where a similar question was before the 
court. In that case the court said: “In situations portrayed by plaintiff it is perfectly 
obvious that for the hundred indigent debtors held in financial peonage by defendants 
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the remedy at law is pitifully inadequate; and the ruling in Prichett v. Mitchell, 1 
Kan. 355, that the exaction of usury is a mere contractual matter of no concern to any. 
body but the parties themselves is imperatively in need of revision in the light of the 
complex economic and social conditions brought about by the industrial development 
in the half century since that doctrine was announced. What in any case is the justi- 
fication for equitable interference with the multifarious doings of man but the natural 
reactions of the judicial conscience towards some peculiar evil for which the law by rea- 
son of its universality is inadequate to correct.” It would seem in the case of State y, 
Bashman, supra, the Supreme Court of Kansas has extended the views previously set 
out. For in this case there was no convincing evidence that the debtor has been 
harrassed to any extent in collecting the debts. The mere fact that the defendant in 
the case under review, practiced less unethical procedure than others should not preclude 
intervention of equity for such intervention is to enjoin the nuisance. Nuisance has 
been defined by the Kansas Supreme Court in State, ex rel. v. Crawford, 28 Kan. 726, 
as the repeated, continuous and persistent violations of the statute. The practices al- 
leged against Bashman would surely come within this definition and should be enjoined, 

The other theory of enforcement under this class is that advocated by the New 
Jersey Courts. In State v. Martin, 77, N.J.L. 652, 73 Atl. 548, the court maintained that any 
person conducting a business in which sums of money are loaned and extralegal interest 
charged thereon, is guilty of keeping a disorderly house and may be indicted and prose- 
cuted under that statute. The court there said: “A house may be disorderly from the 
end or purpose to which it is appropriated. The end or purpose for which the house 
is designed will render the keeping illegal, if it be such as of necessity contravenes the 
provisions of any public statute.” Although usury is not included as a crime in the 
New Jersey statutes a result no less effective is achieved than in those states which 
specifically make usury a crime. 

The last type of statute reviewed in this article is that found in Kentucky. This 
type of statute declares, in substance, that provisions in such contracts calling for rates 
of interest above that allowed by law are void only as to the excess rates charged. The 
Kentucky courts hold that businesses charging these exorbitant rates are not disorder- 
ly houses. They distinguish their decisions as to such cases from those of the New 
Jersey courts by pointing out the fact that the Kentucky legislature provides no penalty, 
such as subtracting the amount of the usurious interest from the principal debt. They 
further point out that since there are no provisions for penalties, neither such usurious 
contracts nor the maintenance of places where they are made can be said to be contrary 
to law. (Commonwealth v. L. and T. Cl. 156 Ky. 299, 160 S. W. 1042). The Pennsyl- 
vania court in Commonwealth v. Hill, 46 Pa. 505 also holds that the maintenance of a 
place for loaning money at usurious rates does not constitute a disorderly house in the 
absence of a statute making the charging of usurious interest unlawful. 


MORTGAGES—REDEMPTION FROM FORECLOSURE OF HOME OWNERS 
LOAN CORPORATION LOANS 
By L. EB. Haughey 


In 1901 the Kansas legislature enacted a statute, whereby the period of redemption 
of a mortgage was reduced from eighteen months to six months, whenever less than 
one-third of the purchase price of the mortgaged land was paid by the purchaser (Kan. 
R. S. 1935, 60-3466). 

In the summer of 1937 two cases came before the Supreme Court of Kansas which 
raised the question whether loans made by the Home Owners Loan Corporation for 
payment of the purchase price of land were within the terms of this statute: Home 
Owners Loan Corporation v. Jaremko, 146 Kan. 328, 69 Pac., 1099; Home Owners Loan 
Corporation v. Torrey, 146 Kan. 332, 69 Pac., 1096. 

In the first case the mortgagors had entered into a contract by which they had 
an option to purchase the property in question for $3,750 on which they paid $1,010 
down. By its terms this option could be kept in force by making monthly payments. 

After this contract had been in effect about three years the mortgage sought to be 
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foreclosed in this action was executed, to secure a loan of $2,805.55 from the Home 
Owners Loan Corporation. Out of this loan, $2,543.53 was applied in discharging the 
remaining sum due from the defendants on the contract of purchase. The plaintiff, 
Home Owners Loan Corporation, contended that, having paid more than two-thirds of 
the purchase price of the said property, in accordance with G. S. 1935, 60-3466, it was 
entitled to have the period of redemption reduced from eighteen months to six months. 

The court held it was not a purchase money mortgage but a mortgage given to re- 
finance an equitable mortgage; hence the mortgagor was entitled to eighteen months in 
which to redeem even though more than two-thirds of the amount of the original pur- 
chase price was obtained on the mortgage to the plaintiff, Home Owners Loan Corpora- 
tion. 
In Home Owners Loan Corporation v. Torrey, 146 Kan. 332, 69 Pac., 1096, the de- 
fendant owning two lots in Kansas City, Kansas, mortgaged them to the Riverview 
State Bank. The mortgage was foreclosed, property sold and the period of redemption 
having expired on December 19, 1932, the bank received a sheriff's deed. In January, 
1933, the bank and the defendants entered into a contract whereby the latter parties 
were given a thirty-day option to purchase one of the lots for $4,500; there was also 
a provision for an extension of the option. No title or interest in the estate was con- 
veyed to defendants, except the right to purchase the said property if they so chose. 
Shortly after June 10, 1934, the defendant obtained from the Home Owners Loan Cor- 
poration a loan of $4,848.18 which was secured by a mortgage on the lot in question. 
Out of the proceeds of this loan the Riverview Bank was paid the amount due it, which 
was nearly the entire purchase price. In October, 1936, the plaintiff filed its action to 
foreclose and in its petition alleged the mortgage was for the purchase money and since 
less than one-third of the purchase price had been paid by the defendant, the period of 
redemption should be reduced from eighteen months to six months. The court held that 
there was no relation of mortgagor and mortgagee between the defendant and the 
Riverview Bank, but merely an option to purchase. Hence, where the optionee de- 
fendant exercised his option to purchase and procured the entire purchase price from a 
third person by mortgaging the land in question, such mortgage was a purchase money 
mortgage and upon foreclosure the mortgagor was entitled to only six months in which 
to redeem. 

The two decisions handed down by the Supreme Court of Kansas in the cases just 
recited, would at first glance appear to be inconsistent. However, after examination of 
the two situations one sees that there is no inconsistency actually existing, that the dif- 
ference in the court’s decisions is the result of a difference in the factual situations. In 
Home Owners Loan Company v. Jaremko, supra, the position of the original parties, 
that is the vendor of the land and the defendant Jaremko, from the very beginning, ap- 
pears to have been that of mortgagor and mortgagee. Upon signing the contract the 
defendant made a substantial payment on the total price of the land; further he agreed 
to pay the taxes, insurance, and keep the premises in repair, and in return he was to 
have the use of the premises. So apparently the legal title to the property was retained 
simply as a method of securing the payment due from the defendant. 

The Home Owners Loan Act of 1933, U.S.C.A. Title 12, provided for the refinanc- 
ing of all loans in default or distress, but it made no provision for purchasing homes 
for those who had no previous interest therein. Thus, if the purpose of the Act was to 
be carried out in this particular instance, there would necessarily have to be some legal 
or equitable title to the particular tract of property in the defendant at the time he ap- 
plied to plaintiff for a loan. 

In the case of Marques v. Cave, 135 Kan. 374, at page 376, 5 Pac., 1081, the court 
analized a so-called “option agreement” as follows: 


“Clearly the contract is not a simple option. It not only fixes the price of 
the property, but gives credit ‘on the purchase price’ of the $400.00 down payment, 
provides that the monthly payments in excess of interest shall reduce the sum to 
be paid and for the ultimate conveyance of the property when full payment has 
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been made. It is true that it is headed ‘Option Agreement,’ and contains many 
words and phrases suitable or common in pure option agreements, but these do 
not destroy the obvious purpose and nature of the contract. * * * The court cor. 
rectly found from the contract itself that it was one for the sale of the property, 
and the oral testimony with respect to the transactions of the parties confirms 
that view. If it were a contract for sale and purchase of the property the vendees 
had an interest in it in proportion to the payments made.” 


It would appear therefore that the arrangement between the defendant and the 
vendors in Home Owners Loan Corporation v. Jaremko, supra, was one whereby the 
vendor held what amounted to a purchase money mortgage. Thus, the loan from plain- 
tiff, Home Owners Loan Corporation, to defendant, could be no more than money 
for a new mortgage to replace the original one. Such a new mortgage upon land cannot 
be regarded as a purchase money mortgage and does not warrant a six month’s period 
of redemption under G. S. 60-3466. (Accord: Life Ins. Co. v. Kershwin, 137 Kan. 819, 
22 Pac., 481 and Life Ins. Co. v. Aby, 144 K. 544, 61 Pac., 915). 

By this refinancing when the loan was in default, the defendant, being already in 
possession, remained the equitable owner, the vendor retained the legal title only as 
security for the unpaid balance of the mortgage price, and their relations were sub- 
stantially that of mortgagor and mortgagee. This is in accord with the view expressed 
in Yost v. Guinn, 106 Kan. 465, 467, 188 Pac. 427, as follows: 


“The general rule is that where land is sold in part upon credit, under a con- 
tract that the deed is to be made upon completion of payment of the agreed price 
at a fixed time, which is not made of the essence of the agreement, no provision 
for forfeiture being made, the purchaser, upon taking possession, becomes the 
equitable owner, the vendor retaining the legal title only as security for the un- 
paid balance of the purchase price, the relations of the parties being substantially 
that of mortgagor and mortgagee.” 


In accord see: 


Coryell v. Hardy, 144 K. 194, 58 Pac., 1151. 
Jones v. Hollister, 51 K. 310, 32 Pac. 1115. 
Courtney v. Woodsworth, 9 K. 443. 


The decision in the case of Home Owners Loan Corporation v. Torrey, supra, is dis- 
tinguishable from the former in that there was no existing relationship of mortgagor 
and mortgagee between the original parties, but merely an option to purchase or possibly 
a contract. At the time the defendant applied to the plaintiff for a loan the amount 
payable by the defendant to the Bank had been diminished by less than forty dollars, 
thus the plaintiff's loan was used to pay practically the entire purchase price. Hence, 
this situation falls squarely within 60-3466, and the plaintiff is entitled to have the re- 
demption period reduced to six months. There was no such performance under the 
contract between the defendant and the bank as would entitle the defendants to any 
particular equitable consideration. It is herein that the present case differs from Home 
Owners Loan Corp. v. Jaremko, the first case discussed. 

With these facts in mind, the decisions in the two cases discussed are in complete 
harmony. 
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ACTIONS—Liability for Improper Medical Treatment as Tort or Breach of Con- 
tract— 

In three comparatively recent Kansas cases, Travis v. Bishoff, 143 Kan. 283, 54 p. 
(2d) 955; Graham v. Updegraph, 144 Kan. 45, 58 P. (2d) 475, and Coulter v. Sharp, 
145 Kan. 28, 64 P. (2d) 564, each of which is an action by a patient against a surgeon 
for damages occasioned by improper and negilgent treatment, the Kansas Supreme 
Court held that, notwithstanding the fact that the petition was in form one for the 
breach of an oral contract to perform an operation in accordance with the duties pre- 
scribed by law, the gist of the action was malpractice and therefore a tort. Upon this 
basis the court held that the actions were barred by the two-year statute of limitations 
applicable to torts instead of being maintainable under the three-year statute of limita- 
tions for breach of oral contract. 

In Travis v. Bishoff, supra, the plaintiff was an employee of a railroad company 
and for a number of years had paid the necessary dues to entitle him to membership in 
the railroad’s hospital association. Plaintiff entered the association hospital for treat- 
ment and the defendant, as a member of the staff of surgeons, was orally employed by 
the plaintiff to perform the operation and it was alleged that defendant orally agreed to 
perform his services in accordance with the practice of prudent surgeons. Plaintiff, in 
suing for damages under the breach of an oral contract, alleged that the defendant did 
not perform the operation in a manner in accord with the custom and practice of good 
and prudent surgeons. 

The plaintiff in Coulter v. Sharp, supra, suffered an illness and verbally employed 
the defendants to diagnose and treat her. She alleged that they agreed to use due care 
and proper skill in diagnosing and treating her; that the defendants did so unskillfully 
and improperly and that thereby the plaintiff was damaged. Graham v. Updegraph, 
supra, does not differ materially in its facts. 

The three cases are not distinguishable with regard to the issues involved; in each 
the issue was whether instead of suing in tort, the patient might sue for the breach of 
an oral contract so that the three-year statute of limitations applicable to the latter action 
would apply. 

Few persons enter into express agreements with their physicians, but certainly no 
court will deny that when a patient submits to an operation or is treated for physical 
disabilities of any nature, there immediately arises a contract between the patient and 
the physician or surgeon in which the patient impliedly, at least, agrees to pay the rea- 
sonable value of the services performed by the medical practitioner. On the other hand 
the physician undertakes the treatment or surgery and in the performance of these serv- 
ices the law places upon him the duty of performing his services in accordance with 
definite standards of care. Should the mere fact that the law brings into this implied 
contract a duty on the part of the physician to perform his services in a proper manner, 
change the character of the contract to such extent that he is no longer liable to the 
patient ex contractu? In other words does the mere fact that these standards of care 
are mandatory and prescribed by law change the character of the implied contract of the 
practitioner to such extent that he is no longer liable ex contractu? These are the ques- 
tions now at issue. 

In 21 Ruling Case Law at page 400 et seq. the following statement is made: “It seems 
to be theoretically correct to say that an action for malpractice is an action tortious in 
its nature growing out of the breach of a consensual relation. Less correct but more 
peculiar is the expression that malpractice is an action of tortious nature but growing 
out of a breach of contract. Nearly all the courts have stated as the rule that a recovery 
for malpractice may be had either in a contract or tort action. However, the majority 
of cases hold that an action for malpractice is one that is essentially tortious in its nature 
but that the tort may be waived, allowing a suit in assumpsit. 

“Tt has been said that as the action is tortious in its nature, the statute of limitations 
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for torts should apply, but probably the majority of jurisdiction would hold that, since 
a recovery may be had either in contract or in tort, either statute of limitations will be 
applied, dependent in each instance on whether the patient has brought suit in assumpsit 
or on the case.” 


What is above termed the majority ruling seems now to be a rapidly dwindling 
minority rule. The great weight of authority, including Kansas, now looks at the sub. 
stance of the petition rather than the form and it appears well-settled in the majority 
of jurisdictions that even though the petition alleges the existence of an express con- 
tract, between the patient and the defendant, be it doctor or hospital, the limitation 
period prescribed for torts and personal injuries governs the action and the limitation 
period controlling actions in contract does not apply. The rule now more generally 
adopted is well stated in 74 A. L. R. 1256: “The majority rule is that the limitation 
prescribed for actions against physicians, surgeons and dentists for malpractice or negligence 
causing personal injuries applies to an action for any of such causes notwithstanding 
the fact that the complaint therein is in form an action on contract.” 


In the case of Harding v. Liberty Hospital Corp., 177 Cal. 520, 171 Pac. 98, the 
plaintiff alleged a contract between herself and the defendant hospital. The court held 
that notwithstanding the fact that the plaintiff alleged the terms and provisions of the 
contract, the gravamen of the action consisted of the alleged negligence of the surgeons 
of the defendant, and that the limitation period for tort actions should apply. 

In the case of Horowitz v. Bogart, 218 App. Div. 158, 217 N. Y. Supp. 881, the 
court held the limitations applicable to contract actions would not apply even though 
the plaintiff, after alleging a contract between the doctor and the patient for an opera- 
tion, made no reference to negligence or failure to use due care in express language, 
but alleged “improper performance of the work.” 

In McDonald v. Camas Prairie R. Co., 180 Wash. 555, 38 P. (2d) 515, the plain- 
tiff sued in contract but the court held that “To determine whether an action is one 
upon contract or in tort, attention will be given to the substance of the action rather than 
to the form and the nature of the right, the violation of which creates the right of 
action.” 

The small minority of jurisdictions look to the form of the petition and if it is 
in the nature of an action ex contractu, the limitations controlling contract actions apply. 
Sellers v. Noah, 209 Ala. 103, 95 So. 167; Palmer v. Jackson, 62 Fla. 249 57 So. 240; 
Finch v. Bursheim, 122 Minn. 152, 142 N. W. 143; Burke v. Maryland, 149 Minn. 
481, 184 N. W. 32; Hickey v. Slattery, 103 Conn. 716, 131 Atl. 558. 

In Sellers v. Noah, supra, the plaintiff sued the defendant for an allleged breach 
of contract “in that he negligently left in the body of plaintiff, or permitted to remain 
in plaintiff's body, a portion of a needle.” The court held, “The counts declare upon 
the breach of the surgeons contract. They are not in tort; the reference to negligence 
therein being but descriptive of the method or means by which the contract was 
breached.” The court held that the statute of limitations applicable to actions ex delicto 
would not bar this action; that the physician is responsible either ex contractu or ex 
delicto for a failure to meet the duty which the law requires. 

In Hickey v. Slattery, supra, the complaint was framed in two counts—one based 
upon the implied obligation of the physician and the other upoh the negligence of the 
physician in the manner of treatment. The court said, “The cause of action for negli- 
gence stated in the second count was barred, unless the action was begun within the 
time fixed by statute. That fact would not bar the cause of action stated in the first 
count; for two distinct causes of action may arise out of one delict, and where that occurs 
each is governed by the statute of limitations appropriate to it.” 

Palmer v. Jackson, supra, was an action for damages based on the alleged negli- 
gent treatment, and the court said, “These allegations are applicable to a tort growing 
out of a contract, and they do not exclude the existence of an express or implied verbal 
contract relation between the parties which is usual in such cases.” 


The cases of Finch v. Bursheim, supra, and Burke v. Maryland, supra, hold that 
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the six-year limitation on contract actions in Minnesota applies to an action in which 
the plaintiff bases his injury, due to the doctor’s negligence, upon a breach of contract. 

Thus it appears that the courts are in hopeless conflict upon the applicability of 
the proper statute of limitations to an action of malpractice, though the great weight 
of authority follows the reasoning of the three Kansas cases in holding that the gravamen 
of the action is malpractice, which is a tort. 

It is respectfully suggested that we should recognize the action of malpractice as 
neither purely tortious nor purely contractual, but rather a hybrid which requires a sep- 
arate statute fixing a period exclusively for this action. This solution has been adopted 
in Missouri, Kentucky, Ohio and Maine. 

The transition of the question now in issue is particularly interesting in the State of 
Kentucky. In Menefee v. Alexander, 107 Ky. 279, 53 S. W. 653 the court held that an 
action against a physician for malpractice was not within a statute providing that “An 
action for an injury to the person of the plaintiff . . . . shall be commenced within one 
year next after the cause of action accrued” but was an action for the breach of a duty 
under an implied contract and therefore within a Kentucky statute allowing actions on 
implied contracts to be commenced within five years. After this decision the legislature 
made this provision: “An action against any physician or surgeon for negligence or mal- 
practice shall be commenced within one year.” Carroll’s Ky. Stats. 1930 Ed., Sec. 2516. 

However, even when a special period of limitation for malpractice suits is provided, 
the question still arises whether the victim may nevertheless bring suit and recover 
damages on the basis of breach of duty under an implied contract and whether the 
limitation period for contract actions will apply if the limitation period for malpractice 
has expired. The Kentucky court decided in Guess v. Linton, 236 Ky. 87, 32 S. W. 
(2d) 718 and in Howard v. Middlesborough Hospital, 242 Ky. 602, 47 S. W. (2d) 77, 
that the statute of limitations for contracts would not apply to an action for malpractice 
regardless of the form of the petition since it was the intent of the legislature to over- 
tule the force of the Menefee v. Alexander decision in providing expressly for malpractice 
actions. 

This question also came before the court of Missouri in Barnhoff v. Aldridge, 327, 
Mo. 767, 38 S. W. (2d) 1029 in which the plaintiff sought damages for an alleged im- 
properly performed operation. The plaintiff contended that the action was not ex delicto 
for malpractice but was an action ex contractu for damages for breach of an express con- 
tract and that thus the statute of limitations for an action ex delicto did not apply to 
this action ex contractu. The court held: “We think it obvious that, though the petition 
in the instant case alleges an express contract between the parties, the gravamen or gist 
of the action is the defendant’s wrongful act . . . . The limitation is not determined by 
the form of the action but by its object. The improper performance by a physician or 
surgeon of the duties devolved and incumbent upon him and the services undertaken 
by him, whether same be said to be under a contractual relationship with the patient aris- 
ing out of either an express or implied contract or the obligation imposed by law under a 
consensual relationship, whereby the patient is injured in body and health, is malpractice, 
and any action for damages regardless of the form thereof, based upon such improper 
act, comes within the inhibition of the two-year statute of limitations.” 

At the time of this decision Missouri had enacted a special limitation period for 
malpractice; however, the language of the court is characteristic of the great weight of 
authority in the United States even in the absence of such express limitation. 

Thus it would appear that this is an extremely fertile field for legislative enact- 
ment and, while the status of the law on the subject in Kansas is not in the least doubt- 
ful in the light of the decisions in Coulter v. Sharp, supra, Graham, v. Updegraph, supra, 
and Travis v. Bishoff, supra, it would nevertheless, due to the hybrid nature of the 
action, be advisable for the legislature to enter the field and expressly provide a pre- 


scribed limitation for malpractice actions. 
—Omer G. Voss 
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LEGISLATION—Validity of Statutory Provisions for Relief of Delinquent Tax. 
payers 
During the depression and post-depression years most states have experienced an 
increasing rate of real estate tax delinquencies. Many states have attempted to remedy 
this vexatious problem by legislative relief. The legislative measures have been of two 
types. 
One type of legislative relief, has been the so-called “tax bargain” statutes. These 
statutes vary greatly in the different states but in general they permit an owner of real 
estate against which there are liens for delinquent taxes, to secure satisfaction by paying 
a fraction of the amount originally assessed. The statutes of this type have generally 
been held to be invalid as violative of state constitutional provisions, providing for uni- 
formity of taxes upon the same class of subjects.* 


The other type of legislative relief, has been the statute that allows the remittance 
of interest and penalties on delinquent taxes before the period of redemption has passed. 
These statutes have been held valid; on the grounds that the interest is not pay- - 
ment for the use of money, but rather a penalty, and that, since a penalty is not part of 
that tax, the uniformity requirement did not apply to remissions thereof. 

The Kansas legislature has recently enacted some of the latter type of statutes; Chap- 
ter 313 of the Laws of 1933, expiring January 1, 1934; Chapter 120 of the Laws of 
1933 (Special Session), expiring January 1, 1935; Chapter 307 of the Laws of 1935, ex- 
piring March 1, 1937, and Chapter 365 of the Laws of 1937, expiring March 1, 1939. 
The acts of 1933 provided for the remission of penalties, interest and costs on lands 
bid off for delinquent taxes in the name of the county, conditional upon redemption 
by January 1, 1935. This act was construed in Dietrich v. Knox, 143 K. 698, 56 Pac, 
(2d) 65, in which case the court held that “a tax deed executed September 4, 1934, upon 
a sale had September 2, 1930,.which included interest and fees, is void on its face, since 
Chapter 120 of the Laws of 1933 Special Session, gives the owner of real property to 
January 1, 1935, in which to pay taxes, without the payment of interest, fees or other 
charges. 

The 1935 Act, which extended the 1933 acts to March 1, 1937, had two new 
features. These new features provided that the remissions and partial redemption could 
not be enjoyed unless the taxes and interest for 1934 and accruals subsequent thereto 
be fully paid. This act was construed in Pawnee County Commissioners v. Adams, 144 
Kan. 787, 62 Pac. (2d) 844, in which case the court held that “Chapter 307 of the 
Laws of 1935 does not suspend the operation of R. S. 79-2801 et seq. which authorizes 
an action to forclose a county’s lien on lands sold for delinquent taxes and bid in by 
the county.” No question of constitutionality was raised in ‘this case, but the court 
seemed to acquiesce as to the validity of the act. Pawnee County Commissioners v. 
Adams can be reconciled to Dietrich v. Knox for the reason that in the later case, the 
suit was to foreclose the lien of the delinquent taxes, exclusive of penalties, interest 
and cost, plus interest at the rate of six per cent from September 1, 1935, as: provided by 
chapter 307 of the Laws of 1935. In Dietrich v. Knox the deed was executed on a sale 
which included the penalties, interest and costs on the delinquent taxes. 


Governor Walter A. Huxman in his message to the members of the Kansas Legis- 
lature, 1937,° stated that he believed that the present property tax system in Kansas 
was antiquated and inequitable as it was not founded upon the basis of the taxpayers 
ability to pay. Governor Huxman urged that a thorough complete overhauling and 
revision of the tax system be attempted in the immediate future. 


(1) Florida, Laws 1938, Ch. 16252; Minnesota Laws 1933, Ch. 414; Montana, Laws 1933, Ch. 
41; Oregon, Special & Regular Session Laws 1933, Ch. 462; Texas Laws 1933, Ch. 79. 

(2) Constitutionality of Minnesota ‘‘Tax Bargain’’ Statute, 19 Minn. L. R. 715. 

(3) State ex rel Mattison v. Luecke et al., 194 Minn. 246, 260 N. W. 206, 99 A. L. R. 1053. 

(4) Kansas Session Laws, 1937, Ch. 365; Missouri Laws 1933, p. 423; Montana Laws 1935, 
Ch. 88; Oregon Session Laws 1929, Ch. 182; Texas, Laws, 1931, Ch. 18. 

(5) State ex rel v. Coos County, 115 Or. 304237 Pac. 678; Jones v. Williams, 121 Tex. 94, 45 
8. W. (2d) 130, 79 A. L. R. 988; State v. Koeln, 382 Mo. 1229, 61 S. W. (2d) 750; 
Livesay v. - et al., 131 Or. 568, 284 Pac. 166; State v. Hitsman, 99 Mont. 521, 44 
Pac. (2d) 747. 

(6) Senate Journal, State of Kansas, 1937, p. 24. 
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The legislature soon thereafter enacted Chapter 365 of 1937 Sessions Laws. This 
law, which extended the 1935 act until March 1, 1939, has one new section. This sec- 
tion, No. 2, provided that: “The various county treasurers shall not issue any tax-sale 
certificate nor shall the various county clerks execute any tax deeds prior to September 
1, 1939, for lands bid off for taxes in the name of the county.” . . . . with the exception 
of previously assigned compromise tax-sale certificates. This paper is written mainly 
with the view of inquiring as to the interpretation and constitutionality of this statute. 
There does not seem to be much question as to the meaning of Section 1 of Chapter 365. 
This section, an exact copy of Section 1 of the 1935 act, merely extends the time of re- 
mission of penalties, interest and costs on delinquent taxes until March 1, 1939. 

Section two of chapter 365 was added to the original draft of the bill after the bill 
had been read and referred to the committee.’ What did the legislature intend to 
provide for by the addition of section 2? Section 1 had been interpreted by Pawnee 
County Commissioners v. Adams as not legislating a moratorium on tax foreclosure 
suits. Governor Huxman had just urged the legislature to take some immediate steps 
to relieve taxpayers. Section 2 dogmatically states that no tax sale certificates shall be 
issued nor shall any tax deeds be executed. Tax sale certificates and tax deeds are 
necessarily for the culmination of the sale of real estate for taxes. Thus under all 
the circumstances, it would seem that the legislature intended to effect a moratorium 
on the sale of real estate for taxes. 

Section 1, of chapter 365 seems to be practically the same as the statutes held valid 
in the cases cited in footnote 5. The Kansas statute seems even stronger than the usual 
type of the remission laws as section 1 provides for the payment of six per cent interest 
on the delinquent taxes. 

One of the objections, that may be propounded for invalidating Section 2, is that 
the section violates section 16 of article 2 of the Constitution of Kansas.® This sec- 
tion is mandatory and invalidates all acts in contravention of its terms.*° However, it 
is generally held that this section is to be liberally construed so as to sustain acts. 
The title to the acts need only state the general scope and purpose of the act! and 
the act is held good where the subject matter is germane to the title.1* As the title 
of the act is “Redemption and Partial Redemption of Land Bid off by the County for 
Taxes and Remitting and Cancelling the Penalties, Costs and Interest,” it would seem 
to be a valid contention that anything within the provisions for the sale on redemption 
of real estate for delinquent taxes which facilitated this redemption would be germane 
to the title of the act. It seems beyond question that relief from the burden’ of the sale 
of one’s property bid off by the county for taxes, is an aid in the redemption of that 
property. This question of course is not determinable until settled by the Supreme 
Court of Kansas. 

There may be some inquiry as to the power of the state to suspend its power of 
collection of delinquent taxes for two years. This question is answered by the Kansas 
Supreme Court by holding that: “The entire subject of taxation is statutory; the method 
prescribed for the recovery of delinquent taxes is statutory, and it does not exist apart 
from the statute.”?4 


& Senate Journal, State of Kansas, 1937, p. 159. 

8) General Statutes of Kansas, 1935, Ch. 79, Sections 2313 and 2501. 

(9) General Statutes of Kansas 1935, Constitution of Kansas Art. 2, Sec. 16, p. XLVIII. ‘‘No 

bill shall contain more than one subject, which shall be clearly expressed in its title, and 

no law shall be revised or amended, unless the new act contains the entire act revised or 

the tion o ti ded, and the section or sections so amended shall be repealed.’’ 

Commissioners of Sedgwick Co. v. Bailey, 13 Kan. 601; State v. Guiney, 55 Kan. 532, 40 

Pac. 926; In re Ashby, 60 Kan. 101, 55 Pac. 336; 26 A. & E. Enoyc. of Law 709; State 

v. Carter, 74 Kan. 156, 86 Pac. 188; Hicks v. Davis, 97 Kan. 662, 156 Pac. 774. 

(11) Stewart v. Thomas, 64 Kan. 511, 68 Pac. 70; State v. Topeka Club, 82 Kan, 756, 109 Pac. 
183; Miller v. Miller, 113 Kan. 22, 218 Pac. 634. 

(12) In re Division of Howard County, 15 Kan. 194; State v. Barrett, 27 Kan. 213; Mo. Pac. 
Ry. Co. v. Harrelson, 44 Kan. 253, 24 Pac. 465; Lynch v. Chase, 55 Kan. 867, 40 Pac. 

666; State v. Topeka Club, 82 Kan. 756, 109 Pac. 183, 29 L. R. A. (N. 8.) 722, 20 Ann. 


Cas. 320. 

(18) In re Schley, 71 Kan. 266, 80 Pac. 631; State v. Topeka Club, 82 Kan. 756, 109 Paa 
188; State v. Beggs, 126 Kan. 811, 271 Pac. 400. 

(14) Ness County Commr’s v. Light Ice Co., 110 Kan. 501, 204 Pac. 536; Crawford County 
Commr’s v. Radley, 1384 Kan. 704, 8 Pac. (2d) 386. 





(10) 
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In concluding, it seems that if the Supreme Court substantiates this interpretation 
of this act, such a holding would not be the granting of an exception or immunity to 
delinquent taxpayers but rather an opportunity to pay such delinquent taxes without 
being burdened by foreclosures and sale costs. The delinquent tax payers are assessed 
at the same rate as the non-delinquent taxpayers, and they must pay such delinquent 
taxes and six per cent interest on the same in order to enjoy this extension. In all this 
there is an attempt to work out in a convenient manner an undermining problem of state, 

—Evcene B. Rorucuitp 


CONTRACTS—“Bank Night” as Violation of Statute Forbidding Lotteries— 

In State v. Fox Kansas Theatre Co., 144 Kan. 687, 62 P. 2, 929, an original pro. 
ceeding in quo warranto was brought by the Attorney General of Kansas to oust and 
enjoin the defendant from doing business as a theatre corporation under a charter 
granted by the State of Kansas; because defendant had conducted at its various theaters 
throughout the state, particularly at Fort Scott, Kansas, on February 26, 1936, what is 
commonly called a “Bank Night.” This was alleged to be illegal under the laws of 
Kansas prohibiting “any lottery, gift enterprise, policy or scheme of drawing in the na- 
ture of lottery.” R. S. 21-1501. The Supreme Court of Kansas held that the “Bank 
Night” plan as operated by defendant corporation possessed sufficient elements of prize, 
chance and consideration to authorize forfeiture of its license for violation of its priv- 
ileges and powers thereunder. 


In the instant case, the defendant contracted with the Affiliated Enterprises, Inc., 
of Colorado, to use their copyrighted plan known as “Bank Night.” Defendant had 
operated the plan in accordance with the provisions of a contract which set forth the 
object of the plan as being not a means of giving prizes to patrons only, but a plan to 
create public interest in the motion picture industry. Certain registration books were 
kept in the lobby or near the entrance of the theatre. Any person over sixteen years of 
age was permitted to register and receive a number without paying any admission fee, 
and this registration was a pre-requisite to a participation in the drawing which took 
place on given nights. On the night of the drawing, the winning number was an- 
nounced both inside and outside the theatre, and, if anyone holding a corresponding 
number was outside the theatre rather than inside, he was permitted to enter within a 
two minute time limit and claim the prize without payment of any admission fee. It 
was also provided that public notice of the aforesaid facts be given, and that there be 
no additional sum added to that of the regular admission charge on “Bank Nights.” 
Thus, to participate in the drawing, registration plus presence either inside or outside 
the theatre was a positive requirement, but payment of an admission fee and presence in- 
side the theatre was not a pre-requisite. Therefore, the sole question was whether, un- 
der the Kansas law the plan constituted a “lottery, gift enterprise, policy or scheme of 
drawing in the nature of lottery.” 


R. S. 21-1506 defines what is a lottery under the Kansas Statutes: 


“The term ‘lottery’ as used in this act, includes schemes for the distribution 
of money or property among persons who have given or agreed to give a valuable 
consideration for the chance, whether called a lottery, raffle, or gift enterprise, or 
by some other name.” 


The essential elements of a lottery as defined in the above statute are: 1. Chance. 
2. Prize. 3. Consideration. Other states require the same elements. Eastman v. Arm- 
strong-Bryd Music Co. (D. C. Okl.), 212 Fed. 662; Wiate v. Press Publishing Association, 
155 Fed. 58, 85 C. C. A. 576, 11 L. R. A. N. n. s. 609; Hudelson v. State, 94 Ind. 426, 
48 Am. Rep. 171; United States v. Wallis, (D. C.), 58 Fed. 942; and, Horner v. United 
States, 147 U. S. 449, 13 Sup. Ct. 409, 37 L. ed. 237. 

The defendant in the Kansas case admitted the elements of chance and prize were 
present, but denied that there was any consideration to constitute a lottery. Several of 
our American courts find no valuable consideration, directly or indirectly, given or paid 
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for the chance in “Bank Night” and cases similar thereto. State v. Hundling, (Ia., 
1936), 264 N. W. 608; State ex rel. District Attorney General v. Crescent Amusement 
Co., (Tenn., 1936), 95 S. W. 2, 310; Post Publishing Co. v. Murry, (Mass., 1916), 230 
Fed. 773; Commonwealth v. Wall, (Mass., 1936), 3 N. E.. 28; People v. Shafer, 
(1936), 289 N. Y. S. 649; Yellow-Stone Kit v. State, (1890), 88 Ala. 196, 7 So. 338; 
Cross v. People, (1893), 18 Colo. 321, 32 Pac. 821; Williams Furniture Co. v. McComb 
Chamber of Commerce, 147 Miss. 649, 122 So. 579, 57 A. L. R. 421; People v. Cardas, 
(Calif., 1933), 28 P. 2, 99; People v. Mail and Express Co., (N. Y., 1919), 179 N. Y. S. 
640; General Theatres, Inc., v. Metro-Goldwyn-Mayer Distributing Corp., (Colo., 1935), 
g Fed. Supp. 546; State v. Stern, (Minn., 1937), 275 N. W. 626; Griffith Amusement 
Co. v. Morgan, (Tex., 1936), 98 S. W., 884; and Simmons v. Randforce Amusement 
Corp., (1937), 293 N. Y. S. 745. 

In such cases, it is often said there is no technical consideration as will support a 
contract. Commonwealth v. Wall, supra; Yellow-Stone Kit v. State, supra; Fleming 
v. Bills (1871), 3 Or. 286. Contra; Maughs v. Porter, (1931, Va.), 157 Va. 415, 161 S.E. 
242. 

In some cases, it is maintained the element of consideration is the giving of a 
direct pecuniary value. Post Publishing Co. v. Murry, supra; Yellow-Stone Kit v. 
State, supra; Cross v. People, supra; Retail Section of Chamber of Commerce of Pilatts- 
mouth v. Kieck, County Attorney, (1934), 128 Neb. 13, 257 N. W. 493; State v. Lipkin, 
(1915), 169 N. C. 265, 84 S. E. 340; State v. Eames, supra; and, State v. Hundling, 
supra. 

Certain cases also maintain that consideration is any detriment suffered by the holder 
of the chance in reliance on a promise. People v. Cardas, supra, Retail Section of Chamber 
of Commerce of Plattsmouth v. Kieck, County Attorney, supra; State ex rel. Callihan, 
County Attorney v. Wokan Amusement Co., (1933), 162 Okl. 160 19 P., 967. 

The following cases hold that there is no benefit to the distributor of the prize, and, 
therefore, no consideration. People v. Mail and Express Co., supra; People v. Cardas, 
supra. Contra: Willis v. Young and Stembridge, (1907), 1 K. B. 448; United-Detroit 
Theaters Corporation v. Colonial Theatrical Enterprise, Inc., (1937), 280 Mich. 425, 273 
N. W. 756. See: Brooklyn Daily Eagle v. Voorhies Postmaster, (N. Y., 1910), 181 Fed. 
579 

A leading lottery case is Maughs v. Porter, (Va., 1931), 157 Va. 415, 161 S. E. 242, 
in which it was held a monetary consideration was not necessary. In that case, valuable 
consideration alone was necessary to constitute the essential element of consideration 
in a lottery. Money or value in money being equivalent to valuable consideration. 
Stanbridge v. Williford-Burns-Rice Co., (1918), 148 Ga. 283, 96 S. E. 498; Glover v. 
Malloska, (1927), 238 Mich. 216, 213 N. W. 107; State v. Danz, (1926), 140 Wash. 
546, 250 Pac. 37; Central States Theatre Corporation v. Patz, (1935), 11 Fed. Supp. 
566; and, State v. Lipkin. supra. 

A few free chances will not avoid consideration where the participants generally 
give a consideration for the chance: Glover v. Malloska, supra; State v. Danz, supra. 
Thus, indirect consideration becomes as effective as direct consideration. Willis v. Young 
and Stembridge, supra; Theatres, Inc., v. Metro-Goldwyn-Mayer Distributing Corpora- 
tion, supra. Payment which constitutes valuable consideration for the chance need not 
be with primary object of participating. State v. Powell (1927), 170 Minn. 239, 212 
N. W. 169; State v. Moren, (Minn., 1892), 51 N. W. 618; Davenport v. The City of 
Ottawa, 54 Kan. 711. 

Since the facts in each lottery case are often different and the opinions in those 
cases are often confusing in their treatment of consideration as an essential element of 
lottery, we must here consider some elementary principles of consideration. There is 
sufficient consideration to support a contract or promise when at the request of the 
promisor there is a benefit received by him, or a legal detriment suffered by the promisee. 
In bilateral contracts, there is a sufficient consideration even in the absence of any bene- 
fit to the promisor providing there is a legal detriment incurred by the promisee at the 
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request of the promisor as the exchange for the promise. Williston on Contracts, Vol, 1, 
sec. 102. A legal detriment is suffered when the promisee under the above rules does 
or refrains from some act which he is not obliged to do or refrain from doing, and 
which occasions him slight trouble or inconvenience. A benefit is received by the 
promisor as an exchange for his promise when he obtains “some performance or for- 
bearance” to which he was not previously entitled. Williston on Contracts, Vol. 1, sec, 
102A. 

Assuming that the element of consideration in a lottery must be consideration in a 
contractual sense, courts are correct in finding no such consideration in “Bank Night” 
and similar plans; because in “Bank Night,” although there is an increased attendance 
at the theatre, registration and participation in the drawing are open and free to all 
alike. It is not necessary to purchase tickets in order to register, and the purchase of 
an admission ticket does not entitle one to participate in the free drawing. Under the 
“Bank Night” plan, the purchase of tickets is kept entirely distinct, separate, and apart 
from free registration and the drawing. It is absurd to hold there is any legal detri- 
ment suffered by the participant who can register free, and take part in the drawing 
without purchasing a ticket. Likewise, it is absurd to hold there is any benefit by way 
of increased profits received by the donor of the prize when one can register free, and 
take part in the drawing without purchasing a ticket and attending the donor’s theatre. 
Those people who purchase tickets and are on the inside of the theatre do not furnish 
consideration in the contractual sense for those on the outside, or even for their own 
chance on the inside, because free registration and participation in the drawing without 
charge is not only possible but in no way connected with any necessity for purchasing 
theatre tickets. State v. Hundling, supra; State v. Eames, supra; State ex rel. District 
Atty. Gen. v. Crescent Amusement Co., supra; Commonwealth v. Wall, supra; People v. 
Shafer, supra; Post Publishing Co. v. Murry, supra; Yellow-Stone Kit v. State, supra; 
Cross v. People, supra; People v. Cardas, supra; People v. Mail and Express Co., supra; 
General Theaters, Inc., v. Metro-Goldwyn-Mayer Distributing Corporation, supra. 

Even though it be for the purpose of escaping the lottery statutes, the theatre makes 
clear its intention to make a free gift on “Bank Night.” It is improper to interpret free 
registration and presence inside or outside the theatre in reliance on the promise of 
the theatre to give a prize to anyone present inside or outside the theatre holding the 
lucky number as consideration, because registration and presence outside the theatre is 
all that is required and that is of no benefit to the promisor (theatre), and is obviously 
for the purpose of the promisee (participant) receiving a gift. Williston on Contracts, 
Vol. 1, sec. 112.; p. 231-235. Therefore, under elementary principles considered, courts 
deciding “Bank Night” not a lottery are correct in finding no consideration in the con- 
tractual sense, and courts deciding “Bank Night” a lottery are incorrect in finding any 
consideration in the contractual sense. 


Probably the majority of the cases now hold that either the increase in gross re- 
ceipts and net profits to the defendant theatre, or the detriment suffered by registration 
and presence at the drawing by the participant constitutes “valuable consideration” or 
“sufficient consideration” to make the scheme a lottery as possessing the essential ele- 
ment of consideration. Society Theatre v. City of Seattle, 118 Wash. 258, 203 Pac. 21; 
Brooklyn Daily Eagle v. Voorhies, Postmaster, supra, holding no lottery because the 
element of chance was not present; State v. Moren, supra; State ex rel. v. Crescent Amuse- 
ment Co., supra; Barker v. State, (Ga., 1937), 193 S. E. 605; United-Detroit Theaters 
Corporation v. Colonial Theatrical Enterprise, Inc., supra; Iris Amusement Corporation 
v. Kelly, (June 3, 1937), 366 Ill. 256, 8 N. E., 648; State v. Fox Beatrice Theatre Cor- 
poration, (Oct. 22, 1937, Neb.), 275 N. W. 605; Jorman v. State, (1936), 54 Ga. App. 
738, 188 S. E. 925; Shanchell v. Lewis Amusement, (La., 1936), 171 So. 426; City of 
Wink v. Griffith Amusement Co., (Tex., 1936), 100 S. W., 695; State v. Wilson, (Vt., 
1938), 196 Atl. 757; State v. Danz, supra; Central States Theatre Corp. v. Patz, supra; 
People v. Shafer, supra; Society Theatre v. City of Seattle, supra; Retail Section of 
Chamber of Commerce of Plattsmouth v. Kieck, Co. Atty., supra. 
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Courts holding “Bank Night” and similar plans thereto a lottery do reach the proper 
result. There is “sufficient consideration” to hold such schemes are lotteries. However, 
the consideration required is not consideration in the contractional sense. In making 
that distinction, the courts find their difficulty in holding certain schemes are lotteries. 
They attempt to find or not find consideration such as will support a promise or con- 
tract. It is respectfully suggested that it is not necessary that the element of considera- 
tion constituting a lottery be that which will also support a contract. Obviously, our 
legislatures and courts in defining the word “lottery” did not mean the element of con- 
sideration in the contract sense was necessary, because the purpose of all lottery statutes 
would be thereby defeated. If contractual consideration were meant, the courts would 
be greatly embarrassed by numerous cases within the mischief sought to be outlawed by 
the legislatures and courts in passing and defining lottery statutes, but not within the 
definition as possessing contractual consideration. In 38 C. J. 305, sec. 35, it was said, 
“# ®* that statutes prohibiting or regulating lotteries should be construed with a view 
to remedying the mischief intended to be prevented, * *.” Therefore, under our previous 
conclusion that there is no contractual consideration to be found in “Bank Night” and 
other similar schemes, we may conclude that “consideration” as defining lottery need 
not necessarily be of the same standard as consideration which will support a contract, 
because to do so would permit evasion of statutes and their intended purposes. 


Thus, courts are probably justified in holding there is “sufficient consideration” 
under the facts of individual cases constituting “Bank Night” and similar plan lotteries 
where the following, or part of the following, or combination of the following facts or 
possible circumstances are found in any schemes: 1. Increase in gross receipts and net 
profits. 2. Registration in advance and presence inside or outside of theatre at a given 
or undetermined time. 3. Inconvenience of participant in waiting several hours for a 
drawing to take place in perhaps inclement atmospheric weather conditions. 4. More 
comfortable, convenient, or less embarrassing to participate in “Bank Night” by attend- 
ing the movie and paying the regular admission charge. 5. Inferior entertainment on 
night of drawing. 6. Expenditure of carfare, gasoline, or shoe leather to attend draw- 
ing. 7. Benefit to theatre by way of sales appeal to those registering “free of charge” in 
lobby of the theatre. 8. Benefit to theatre by obtaining for their mailing list the names 
and addresses off those who register in order to participate. 9. Conditions which induce 
participants to purchase tickets and pay admission price to attend the performance. 10. 
Facts which show the scheme takes advantage of the fact that a percentage of the public 
is always gullible when it comes to “get something for nothing” schemes, or receiving a 
chance for something free with a purchase. (The true motive of profiting by the giver of 
“free prizes” is quite clear; because, if his desire was purely a charitable one, he would 
reduce selling prices in such a way as to give a small saving to all his customers equally 
rather than to a “lucky” person who may be his most insignificant and unappreciating 
customer.) 11. Unfair competition in building up business by appeal to weaknesses of 
men. 12. Possible harassment of the general public on every hand by schemes con- 
ducted by “the butcher, the baker, the candlestick maker” which cause people to squander 
their money for chances of possible returns; which cause the very substance of our 
citizens to be hazared on mere chances and hopes of winning larger sums than those 
invested; which arouse one’s gambling instincts and cause us to gamble against odds 
which we do not intelligently appreciate; and from being) inevitably cheated by the more 
cunning minds who plot the schemes. 13. Conditions which show that men, their 
families, and the community must be protected from their own gambling propensities 
with the concurrent evils of placing chance at a premium above the value of individual 
merit. 

Since in State v. Fox Kansas Theatre Co. supra, the proceeding was by writ of quo 
warranto against the defendant corporation, the defendant contended that in this civil 
suit the court should strictly construe the lottery statute because the purpose of the 
statute was the same whether the action was civil or criminal, and that the purpose was 
to prevent lotteries in either instance. However, it is generally recognized that in civil 
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actions a statute must be liberally construed, and in criminal actions the statute must be 
strictly construed. 38 C. J. 305, sec. 35; 59 C. J. 1105, sec. 656. 

The Kansas Court found that the defendant’s operation of “Bank Night” was a 
“scheme of drawing in the nature of a lottery” as prohibited by the Kansas stautes, Al. 
though it would seem probable that not all the essential elements of a lottery would neces. 
sarily be required in a “scheme or drawing in the nature of a lottery” under our Kansas 
Statute, the Kansas Supreme Court supported its liberal construction of our statute by 
citing 38 C. J. 305, which would have permitted the Kansas Court to have found “Bank 
Night” a lottery even though in a criminal action, and in the absence of the statutory 
inclusion of the clause, “scheme of drawing in the nature of a lottery.” The acts of the 
defendant and the previous discussion of consideration warrant the presence of consid- 
eration sufficient to constitute “Bank, Night” a lottery, and 38 C. J. 305, sec. 35, follows: 


“Construction of Statutes. Although some authorities have held that the 
strict rule of construction applicable to penal statutes must be adopted, it usually 
is held, in accordance with the rule of construction applicable to remedial statutes, 
that statutes prohibiting or regulating lotteries should be construed with a view to 
remedying the mischief intended to be prevented, and to suppress all evasions for 
the continuance of the mischief. Therefore, where the question presented is one 
of enforcing criminal responsibility, or of refusing to aid in a transaction alleged to 
be within the statutory prohibition, the courts will ordinarily construe liberally the 
provisions relating to lotteries so as to include all schemes which appeal to the gam- 
bling propensities of men. In a statute prohibiting lotteries but not defining the 
term, the word “lottery” must be construed in its popular sense, and the maxim, 
Noscitur a sociis, is applicable to it and other terms in such a statute.” 


On the construction of statutes, we find in 59 C. J. 1105, sec. 656 the following 
rules of determination: 


“ * * Laws enacted in the interest of the public welfare or convenience, or 
in regard to the rights of citizenship, or relating to the military power of the gov- 
ernment, or relating to schools and school districts, laws for the construction of 
works of great public utility, laws for the protection of human life or for the pres- 
ervation of health, and laws for the prevention of fraud, or providing remedies 
against either public or private wrongs should be liberally construed with a view 
to promote the object in the mind of the legislature. * * * However, the rules of 
strict and liberal construction may be departed from in order that absurd results 
may be avoided, and to the end that a statute shall be effective for the purposes 
intended, and the rule of strict construction is not violated by permitting the words 
to have their full meaning, or the more extended of two meanings. * *” 


Regardless of whether there is, or is not consideration in a contractual sense to sup- 
port a lottery in such plans as the “Bank Night,” it is evident the Kansas Supreme 
Court was justified, at least, in finding such plan to be in the nature of a lottery, (That 
the essential elements of a lottery are the same for a scheme in the nature of a lottery, 
see State v. Mumford, 73 Mo. 647; State v. Becker, 154 S. W. 769) and it is to be ex- 
pected that other courts will find that there is the essential element of consideration 
present in such schemes to find them illegal as actual lotteries. 

—Date E. SHANNON. 
1938, Kansas University School of Law 


LOCAL OPTION—A Delegation of Legislative Power and Violations of Special 

Legislation Clauses— 

One of the outstanding peculiarities of the American form of government is the 
division of powers between central authority and political subdivisions. “It is a car- 
dinal principle of our system of government that local affairs shall be managed by local 
authorities, and general affairs by the central authority.” Stoutenburgh v. Hennick, 129 
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U. S. 141, 9 Sup. Ct. 256, (1889). When put forth as a bare statement of principle this 
appears to be a very simple and satisfactory political theory. In practice, however, it 
has been found to involve many complications. In order to effectively exercise its power 
of management over general affairs the central authority must necessarily have power 
to control many affairs which are essentially local in character. These “incidental” 
powers of the central authority over local affairs cause no end of embarrassment to state 
legislatures because of the constitutional limitations on the exercise of their legislative 
power. Owing to the size of most of our states the needs and desires of the people in 
one section of the state may be very different from the needs and desires of the people in 
another section of the state. A law which would meet with the hearty approval of the 
people in some localities would bring forth a storm of protest from the people in other 
localities. ‘The legislature finds that the Constitution has vested it with the power and 
responsibility of enacting laws in regard to the subject matter. It has no right to dele- 
gate that power to any other authority and the Constitution provides that it may not 
pass any special legislation which applies to one locality and not to another. To meet 
such circumstances the idea of “local option” laws has been developed. The law is 
enacted by the state legislature, but, since it may be desirable in one locality and not in 
another, the citizens of each locality are given the privilege of determining whether or 
not the law shall be operative in their locality. There are numerous cases in which the 
constitutionality of such laws has been questioned, and the courts have formulated 
rather definite rules or standards by which their constitutionality is measured. 

One of the objections often raised to local option laws is that they are unconstitu- 
tional because the legislature, by enacting such a law, has delegated its legislative power 
to some other authority. The theory of legislative power is that all the rights and powers 
of government are originally vested in the whole people. By the adoption of the Con- 
stitution the whole people have decreed that the legislative authority of the state shall 
be vested in the state legislature. Thus, all the legislative power inherent in the people 
of the state has been vested in the state legislature. “Since it alone has the power, the 
State legislature has also the duty, and upon it alone rests the full responsibility, of legis- 
lation. This power it may not delegate to any other officers or persons or groups of 
persons.” People v. Barnett, 344 Ill. 62, 176 N. E. 108, (1931). The argument in re- 
gard to local option laws is that when a law is enacted which provides that the people 
may vote to determine whether they wish to accept or reject the provisions of that law 
it is the voters who determine what the law shall be and not the legislature. Therefore, 
the law is unconstitutional because the legislature has delegated its power of legislation 
to the people. To determine whether of not the legislature has delegated its power the 
courts have set up the test of completeness. “Is the law complete within itself when it 
comes from the legslative halls?” is the query put by the court. The opponents of the 
law contend that it is not complete because it requires a favorable vote of the people 
before it can operate as a law. However, the courts reason that the law is complete 
when it comes from the legislature and that only the limits of its operation are made 
to depend on a vote of the people. Cole v. Dorr, 80 Kan. 251, ror Pac. 1016, (1909); 
State v. Forkner, 94 Iowa 733, 62 N. W. 772, (1895); Fouts v. City of Hood River, 46 
Or. 492, 81 Pac. 370, (1905). In the latter case a local option prohibition law was 
challenged as being unconstitutional on the grounds that it was a delegation of legis- 
lative power. In commenting on this proposition the court said: “The present law, when 
enacted, was complete in itself requiring nothing else to give it validity. It became ef- 
fective as law from the time of its enactment. It is not the election that breathes into 
the act its validity or vitality. The act is complete, and an active living force without 
it, but the election as is designed, and which is constituted a part of the enginery of the 
law, does contribute to designate or determine the contingency upon which prohibition 
shall become operative or not, according to the popular will in the locality or localities 
where invoked.” Under this construction of statutes most local option laws can be held 
constitutional and not a delegation of legislative powers when the test of completeness 


is applied. 
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The other most frequent objection to local option laws is that they violate the con. 
stitutional limitations against special legislation. Article 2, section 17, of the Kansas 
Constitution provides: “All laws of a general nature shall have uniform operation 
throughout the state; and in all cases where a general law can be made applicable, no 
special law shall be enacted.” Most states have provisions similar to this in their con- 
stitutions. When the constitutionality of a local option law is questioned the opponents 
of the law contend that it is special legislation because it is not general in its applica. 
tion. In construing the statute to determine whether or not it is general in its applica- 
tion the courts hold if the law applies to all cases where the circumstances and condi- 
tions are within the terms of the act it is general, but if it is limited to certain specific 
cases, regardless of whether or not there are other cases in which the circumstances and 
conditions are equally within the terms of the act, it is special. Eckerson v. City of 
Des Moines, 137 Iowa 452, 115 N. W. 177, (1908); Cole v. Dorr, supra; State v. Hun- 
ter, 38 Kan. 590, 17 Pac. 185; (1880). In the latter case an act providing for the ap 
pointment of a board of police commissioners by the city council upon petition by the 
required number of house holders in cities of the first class was challenged as being un- 
constitutional. The court said: “It is not necessary that a law should operate upon all 
cities of the state to be constitutional. If it is general and uniform throughout the state, 
operating upon all of a certain class, or upon all who are brought within the relations 
and circumstances provided in the act, it is not obnoxious to the limitations against 
special legislation.” However, the courts will not look only at the terms of the statute 
and refuse to consider their relation to the facts. In State v. Des Moines, 96 Iowa 251, 
65 N. W. 818, (1896), an act which by its terms was to be applicable to all cities which 
had a population of 30,000 by the census of 1885 was condemned as local or special 
legislation it being made to appear that there was but one such city in the state. But 
where conditions are such that classification is possible a law intended to have uniform 
operation on all cities throughout the state, then or thereafter coming within the pro 
jected lines of classification, must be regarded as a general law. Tuttle v. Polk, 92 Iowa 
433, 60 N. W. 733, (1894); Page v. Middlerton, 114 Iowa 378, 80 N. W. 470, (1899). 
Thus, in State v. Kansas City, 50 Kan. 508, 31 Pac. 1100, (1893), the court was called 
upon to construe a statute which provided: “Whenever two or more cities, neither of 
which is a city of the first class, lying adjacent to each other, and not more than three- 
fourths of one mile apart, have attained or shall hereafter attain, an aggregate population 
of 15,000 or upwards, such cities shall be consolidated and become one city, and be 
governed and regulated by the laws relating to cities of the first class. The court held 
the statute constitutional even though there was only one group of cities to which the 
statute could apply at the time of enactment, citing the following from City of Topeka 
v. Gillett, 32 Kan. 431, 4 Pac. 800 (1884): “If the act has room within its terms to 
operate on all of a class of things, present and prospective, .. . . it is general.” 

If the act is general in application the court then turns to the question of uni- 
formity of operation. The words of the Kansas Constitution quoted above are: “All 
laws of a general nature shall have uniform operation throughout the state.” On this 
point the opponents of local option laws argue that they cannot possibly operate uni- 
formly because they must necessarily operate differently in the localities which vote in 
favor of the law than in those which vote against it. To meet this objection the courts 
construe the constitutional limitation to require only that the law confer the same 
rights, duties and privileges on all localities that choose to avail themselves of its pro- 
visions and not that it must produce identical results in all localities which are given 
the privilege of determining whether or not they will avail themselves of its provisions. 
Eckerson v. City of Des Moines, supra; Cole v. Dorr, supra; Noffzigger v. McAllister, 
12 Kan. 315, (1873); State v. Copeland, 66 Minn. 315, 69 N. W. 27, (1896). In Ecker- 
son v. City of Des Moines the constitutionality of a statute giving cities of the first class 
the option of adopting the type of city government provided for in the act was ques- 
tioned. The court made the following statement: “If all cities availing themselves of 
the act are to be governed alike it is uniform, and this conclusion is not disturbed be- 
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cause it is possible or probable that one or more eligible cities may not avail themselves 
of the act.” In Cole v. Dorr the statute permitted any city of the first class to adopt a 
“commission plan” of government upon a favorable vote of the people at an election 
called for that purpose. The court held that the statute operated uniformly because the 
“satute confers the same power on every city of the class to which it relates. The 
power exists in each none the less because it may never be called into operation.” In 
State v. Hardwick, 144 Kan. 3, 59 Pac. (2d) 674, (1936), the constitutionality of the 
Kansas soil drifting law was questioned. Under the statute the Boards of County Com- 
missioners of the various counties were “authorized to devise methods and means to 
stop soil egg and do all that may be necessary in their judgment to stop 
soil drifting.” ¢ statute was held unconstitutional because it did not operate uni- 
formly throughout the state. The court said: “Under the statue each county may 
set up its own standard or no standard at all. Boards in adjoining counties may set up 
widely varying standards.” Thus, it seems that the question of uniformity of opera- 
tion is determined by whether or not the statute definitely states what the result shall 
be when any particular locality chooses to avail itself of the provisions of the act. 

From this short review of cases it appears that the conclusion can safely be drawn 
that local option laws are constitutional if properly drafted. By means of such laws 
legislatures have found a means of dealing with problems which are peculiarly local in 
character without violating constitutional limitations against delegation of legislative 
powers and special legislation. 

—E:mer H. Gorrine, 
Joun M. Fartey, 
Marvin D. Price. 
TAXATION AND FREEDOM OF THE PRESS— 

It was contended in a case note, 4 Kansas Bar Journal 326, May, 1936, on Grosjean 
v. American Press Co., 297 U. S. 223, 56 S. Ct. 444, 80 L. Ed. 660, (1936), that the 
Supreme Court of the United States had not, as wag commonly supposed at the time the 
decision appeared, barred the states from all forms of excise taxes on the business of 
newspapers. Support for the view expressed in that note has appeared in two subse- 
quent cases from Arizona: Giragi v. Moore, 48 Ariz. 33, 58 Pac. (2d) 1249, 64 Pac. (2d) 
819, 110 A. L. R. 314, 320 (1936), and Arizona Publishing Co. v. O’Neil, 22 Fed. Sup. 
117 (1938). Both cases result from the Arizona Excise Revenue Act of 1935. Ariz. L. 
of 1935, Reg. Sess., ch. 77. Section 2 of the act levies and provides for collection, for 
government expenditures and liquidation of state obligations and to reduce property 
taxes, of annual privilege taxes “measured by the amount or volume of business done” 
by designated classes of persons, within the scope of the statute. Subsection c provides 
for a one percent “gross proceeds or gross income” tax on persons “engaging in or con- 
tinuing within this state” businesses subsequently enumerated. In the list is the follow- 
ing: “Publication of newspapers, magazines or other periodicals and publications, when 
published within this state including the gross income derived from subscriptions.” 
Clause 7. The “clause” is but one of a great number of businesses listed in section 2. The 
tax is imposed on all. It is, in effect, a general sales tax.” Ariz. Publ. Co. v. O’Neil, 
supra. In the Giragi case special resistance was made by the taxpayers to the inclusion, 
sanctioned by the Arizona court, within the tax subject of the proceeds from advertising, 
on the grounds that such a tax is unconstitutional as depriving newspapers of property 
without due process of law, in contravention of the 14th Amendment, and the Grosjean 
case, supra, was cited. 

The Arizona court then went to great pains to examine into the Grosjean case. It 
found that that case went only so far as to hold unconstitutional a tax aimed at the 
press by creating factually a previous restraint upon it in a hostile manner. “In the 
Grosjean case the court was particularly careful to point out that the rule stated therein 
as to the taxation of newspapers was not of universal application.” Newspapers are not 
immune from any of the ordinary forms of taxation. “The rule contended for would 
certainly place the publishers of newspapers in a favored class. * * * The Supreme Court 
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would have to say in the plainest and most unequivocal language that the burden of 
taxation should not be borne by the press and all others taxed before we would be. 
lieve that the court intended such a rule.” “The mere fact that a tax reduces a per. 
son’s net income is no legal restraint on him or his business. If the taxpayer is a news. 
paper publisher, it must appear that the law ‘not only takes money from the pockets’ 
but also that the law was adopted as a ‘form of previous restraint upon printed publi- 
cations, or their circulation.’ If it is so adopted, then, however small the tax may be, it 
is bad and in violation of due process. It is not the amount of the tax, but the use of 
it as a means to abridge the freedom of the press, that is forbidden.” The Arizona tax 
is withdrawn from the prohibition because of its general application and its purpose as 
a plain revenue measure. “It was not dictated by a dominant political ruler to limit 
the circulation or penalize newspapers that criticised and opposed his policies, but was 
the result of the calm and considered judgment of the members of the Legislature of 
the state. Its controlling purpose was to raise revenue to help defray the current ex- 
penses of the government and state obligations and contribute to the relief of the needy 
and unemployed during the depressed period. No hostility is shown the press, nor is 
any purpose or design to restrain the press apparent.” The objection to the tax was 
overruled. Appeal to the Supreme Court of the United States was dismissed “for the 
want of a substantial federal question” with citations to the Grosjean case, supra, and to 
Associated Press v. N. L. R. B., 301 U. S. 103, 57 S. Ct. 650 (1937). 

Arizona Publishing Co. v. O’Neil, supra, was a similar challenge of the same statute 
of Arizona, brought in the federal district court, and was disposed of by a reference to 
the Giragi case. “To repeat here what was said there would serve no useful purpose.” 
The value of the Arizona Publishing Co. lies in the cumulative effect of agreement 
by another court with the Arizona decision. 

Apparently the line dividing the constitutional from the unconstitutional tax on 
newspapers is yet to be drawn. It lies between the Giragi case and Grosjean case. The 
test being formulated—factual pursuit of the subject, amounting to burden or previous 
restraint directly or by necessary operation—(Cf. Lovell v. City of Griffin, Ga. 58 S. Ct. 
666, (Mar. 28, 1938) ) is strikingly similar to the test employed in interstate commerce and 
federal instrumentalities cases. Internat’l Paper Co. v. Mass., 246 U. S. 135, 141 62 L. 
Ed. 624, 38 S. Ct. 292, Ann. Cas. (1918) C. 617 (1917); Panhandle Oil Co. v. Miss. 
277 U. S. 218, 222, 72 L. Ed. 857, 48 S. Ct. 451, 56 A. L. R. 583 (1927). Whether such 
similarity is justifiable, or whether, if so, the test should be pressed as it has in the 
latter types of cases, is a matter for serious debate. Freedom of the press is of very 
special importance in the preservation of constitutional government as we cherish it. 

With the Giragi case, there is probably no great difficulty, because no factual bur- 
den or hostility is shown to a perfectly free press. That a general lifting of the whole 
tax levy up and down the list of persons and businesses subjected thereto might re- 
sult in such a factual burden as to compel a withdrawal of newspapers from the juris- 
diction of the increased tax seems likely. See Mr. Justice Brandeis dissenting opinion in 
Ozark Pipe v. Monier, 266 U. S. 555, 567, 45 S. Ct. 184, 69 L. Ed. 439 (1924). That 
would be a different case resulting from the introduction of the new fact of burden. To 
those who see a free press as largely dependant upon tax-free advertising, even the 
Giragi case is hard to justify, though profits are not withdrawn from entrepreneurs in 
the field to any deterring degree. Possibly the truly important thing is to guard care- 
fully—a proper sphere of action for the courts—against small encroachments of seem- 
ingly innocuous character on a free press. See the dissenting opinion in Associated 
Press v. N. L. R. B., supra. The Arizona statute, in imposing an equal and non-dis- 
criminatory charge for the support of the government which in large measure is re- 
sponsible for protecting the press in all its constitutional rights, is probably not such an en- 
croachment. Cf. Western Live Stock v. Bureau of Revenue, 58 S. Ct. 546 (1938). 


—ABRAHAM WEINLOOD. 
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LIFE INSURANCE—Representations and Fraud— 

In a case comment in 6 Journal of the Bar Association of the State of Kansas 241, 
(Feb., 1938), we submitted that the basic principles of insurance law are to be found 
in the principles of contract law, recognizing of course, that because of special factors 
the development has not been parallel, and that the good faith doctrine applies with 
equal or greater force to insurance law. We concluded that with the advent of statu- 
tory regulation both the insured and the insurer should be limited to their entire con- 
tract, as determining their respective rights and liabilities. The common law rule as 
to representations, that proof of a material misrepresenation is a defense to an action on 
the policy, should be followed, if we are going to limit both parties to the contract and 
apply the good faith doctrine. 

Subsequent to the writing of that comment the case of Columbian National Life In- 
surance Co. v. Rodgers, 93 F. (2d) 740, (Dec. 27, 1937) was reported. In an action 
by the beneficiary the defense was that the insured “made false and fraudulent represen- 
tations of fact which were material to the risk.” The evidence showed that the insured 
stated that he had made no application for insurance that had been declined, when in 
fact on February 20, 1934, he had made application for a policy that had never been 
issued. The evidence further showed that a rejection notice had been mailed to the 
applicant’s business address and the records of the branch office showed that the ap- 
plication had been rejected. The policy was issued on the faith of the answers in the 
application and read in part: 


“This policy is issued in consideration of the application therefor, copy of 
which is hereto attached and which is made a part of this contract, and of the 
payment of the annual premium. * * * * 

“Protection by Statute: This policy and the application therefor constitute the 
entire contract between the parties and all statements made by the insured in the 
application shall, in the absence of fraud, be deemed representations and not war- 
ranties, and no statement shall avoid the policy or be used in defense to a claim 
under it unless contained in the written application and a copy of the same at- 
tached hereto.” 


The court said: 


“Section 40-418, G. S. Kansas, 1935, provides that no misrepresentation made 
in obtaining a policy of life insurance shall be deemed material or render the policy 
void unless the matter represented shall have actually contributed to the contin- 
gency or event on the happening of which the policy is to become due and payable.” 


The court held that the beneficiary could not recover. G. S. 1935, 40-418 was held 
not to apply under the authority of Becker v. Kansas Casualty & Surety Co., 105 Kan. 
99, 181 P. 549, (1910), when the court said: 


“The court holds that a different rule applies where the facts misrepresented 
or fraudulently concealed are such as increase the moral risk, and which, if known 
by the insurer, would probably have prevented the issuance of the policy. Mis- 
representations of this character, although they do not directly contribute to the 
contingency of death, are deemed not to be within the purpose of the statute.” 


The statements in the application were held material as a matter of law. It was said 
that it was sufficient to avoid the policy for the insurance company to prove that the 
statements were knowingly false, and that proof of an actual, conscious purpose to de- 
ceive was not necessary. 

The holding in the principal case denies the protection of sec. 40-418, to an ap- 
plicant who fraudulently misrepresented facts concerning previous application for in- 
surance. If sec. 40-418 had been applied the misrepresentation would not have been 
material, as it did not contribute to the loss directly, and would not have been a defense. 
Sec. 40-420, which provides that all statements shall “in the absence of fraud, be deemed 





346 The JourNAL 


representations and not warranties,” is expressly conditioned on the absence of fraud, 
If the protection afforded the insured by both of these statutes is withdrawn because 
of the presence of fraud, the insured would be required to stand on the policy as writ. 
ten. Warranties would remain warranties. The misrepresentation of a material 
(materiality being determined by whether issuance of the policy would have followed 
the application had the insurer known the truth), would be a defense to an action on 
the policy. If by the policy a statement was made a warranty, materiality would not be 
involved, the mere falsity of the statement would be a defense. However, in this case 
the policy involved probably reduced all statements to representations, therefore the 
statement would remain a representation even though the protection of sec. 40-420 was 
removed because of the presence of fraud on the part of the insured. 

Upon the removal of the protection of sec. 40-418, the misrepresentation, though i it 
did not directly contribute to the loss, was material as a matter of law, because it was 
found that no issuance of the policy would have followed the application had the in- 
surer known the truth, and so was a good defense to an action on the policy. 

The result of the case is in accord with the good faith doctrine upon which the in- 
surance relation is based. Removal of the protection of G. S. 1935, 40-418, was caused 
by the fraud of the insured, and both parties were held bound by the entire contract 

use. 

—Bu Hovsz, 
Birt Howes, Jr. 
Tueopore TENny, 
Rosert AVERILL, 
Jum Ruppext, 
Geo. L. Autrep. 

JUDGMENT—Effect Based On An Unconstitutional Statute— 

In Union Central Life Ins. Co. v. Pletcher, 144 Kan. 359, 58 P. (2d) 1158, (1936), 
the majority of the court held that the trial court was without authority to set aside 
an order entered at a previous term of court under the moratorium statute which was 
declared unconstitutional in Kansas City Life Ins. Co. v. Anthony, 142 Kan. 670, 52 
P. (2d) 1208, (1935), but that since this was the only application of an erroneous rule 
and the court had jurisdiction of both parties and subject matter, the judgment extend- 
ing the period of redemption under the erroneous rule was binding and not void. 

The res judicata doctrine is the rule that “an adjudication between the same parties 
on the same course of action is binding as to those parties unless it is appealed to a 
higher court.” Field, The Effect of an Unconstitutional Statute, 152. The rule does 
not apply where the judgment was absolutely void due to lack of jurisdiction of the 
court over either the subject matter of the action or the parties thereto. Rennolds v. 
Guthrie, 103 Kan. 829, 177 Pac. 359. The doctrine is founded upon a public policy 
favoring stability in the legal system and “is a fundamental concept in the organization 
of every jural society.” Black, on Judgments sec. 500. However, there are several ex- 
ceptions to the rule that have been given more or less weight. The majority of the 
courts hold that the freedom of one imprisoned under a statute subsequently held un- 
constitutional should be granted on a writ of habeas corpus on the theory that the statute 
was void ab initio and therefore no law at all, or asa correction of jurisdictional excesses. 
Field, The Effect of an Unconstitutional Statute, 153; Ex parte Siebold, 100 U. S. 37, 
25 L. Ed. 719, (1880); Stockton Laundry Case, 26 Fed. 611; Ex parte Hallman, 79 S. C. 
9, 60 S. E. 19 (1907); Servonitz v. State, 113 Vis. 231, 113 N. W. 277 (1915). The tests 
are in accord with the exception. 3 Freeman Judgments 3204; Black on Judgments, sec. 
257. The basis for the exception is described by Field page 154, as follows: “Personal 
liberty is a right too highly prized to be defeated by the technicalities of res judicata 
and habeas corpus when it has been infringed upon under an invalid statute.” 

Closely analogous to the above exception is the application of the void ab initio 
doctrine to a judgment of lunacy given under an invalid statute. Barton v. State, 89 
Tex. Cr. 387, 23 S. W. 989 (1921), 36 A. L. R. 493 (Note). However, generally the 
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person may be detained for reasonable time so that an inquisition may be had in order 
to protect the community from persons dangerously insane. Re Boyett, 136 N. C. 415, 
48 S. E. 789, 67 L. R. A. 972, 103 Am. St. Rep. 944, 1 Ann. Cas. 729 (1904). This ex- 
ception has been extended in International Harvester Co. v. Commonwealth of Kentucky, 
170 Ky. 41, 185 S. W. 102 (1916), to permit a collateral attack on a judgment penalizing 
the defendants for violation of an anti-trust act, when the state proceeded to enforce its 
payment, where the anti-trust act had been subsequently held unconstitutional. Cf. inter- 
gy given in Woods Bros. Construction Co. v. Yankton County 54 F. (2) 304 
1931). 

Res judicata has occasionally been weakened in its application to judgments un- 
der unconstitutional civil statutes . . . .” by permitting collateral attack. In Matter of 
Bd. of Administration, 34 La. Ann. 97 (1882), a judgment against the defendant based 
on assessments under a statute subsequently held unconstitutional was set aside on ap- 
plication by defendant. The weight of this decision is seriously impaired by the fact 
that the court had failed to obtain proper jurisdiction over the parties defendant for 
a judgment in personam. The absence of jurisdiction over the parties to the suit makes 
the judgment void and therefore subject to collateral attack at any time. White v. Ladd, 
41 Or. 324, 68 P. 739, 93 Am. St. Rep. 327 (1902). If there was no jurisdiction over 
the defendant in this case it is not an exception to thd rule. However, Kansas vigorously 
refuses relaxation of the doctrine of res judicata in an analogous case in Mo. K. & T. 
Rwy. Co. v. Bd. of Com’rs., 62 Kan. 550, 64 Pac. 56 (1901), holding that a judgment 
on the legality of a tax could not be relitigated although the constitutionality of the tax 
statute had been negatived in a subsequent decision because the question could have 
been litigated at the time of the first trial. 

An apparent exception appears in In re Christensen’s Estate, 18 Utah 412, 53 Pac. 
1003 (1898), where the statute confering jurisdiction on the court in a divorce proceed- 
ing was subsequently held unconstitutional. The court held the decree of divorce was 

ted without jurisdiction and therefore absolutely void. Similarly, in Finders v. 
Bodle, 58 Neb. 57, 78 N. W. 480 (1899), and court held that a decree rendered by a 
court under an unconstitutional statute concerning a homestead was void for want of 
jurisdiction. If jurisdiction was really wanting the cases are not ones for the applica- 
tion of the doctrine of res judicata, because it applies only where the court had jurisdic- 
tion of both subject matter and parties but applied an erroneous rule. 

Union Central Life Ins. Co. v. Fletcher, supra, is undoubtedly in accord with the 
majority rule that a final judgment cannot be collaterally attacked even though based 
on a civil statute which has subsequently been held unconstitutional. Although no 
case has been found in Kansas, it is probable that a person convicted under an uncon- 
stitutional statute would be released, in accord with the majority of courts. The ex- 
ceptions to the doctrine of res judicata should be limited. Field, page 157 observes, “Res 
judicata is usually applied in the constitutional field, but there are some exceptions to 
it in this field. It is only when the court feels that overwhelming considerations de- 
mand its relaxation, as in habeas corpus, that they should permit exceptions to this 
doctrine to be established. The few instances in which courts have abandoned the 
doctrine in civil litigation are not convincing, but generally illustrate the need for res 
adjudicata rather than the justification for its abandonment. The doctrine should have 
been adhered to in most of these cases.” 

—Bu Hovse 
J. S. Payne 
Paut H. MacCasxiti 
CRIMINAL CONTEMPT—Appellate Procedure— 

On April 7, 1936, the defendant was enjoined by the district court from maintain- 
ing a nuisance under the intoxicating liquor laws of Kansas. In October, 1937, she 
was charged with being in indirect contempt of court for violation of the injunction. 
The defendant was brought to trial, waived jury, and was found guilty. Motion for 
a new trial was denied, and on October 28 she was sentenced to be confined for a 
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period not to exceed six months, and to pay a fine of $100 and costs of prosecution. On 
the same day the defendant served notice of appeal to the Supreme Court and was 
released on bond. 

Upon motion by the state the appeal was dismissed on the grounds that the de- 
fendant was convicted of criminal, as distinguished from civil, contempt and that the 
appeal must be governed by the law applicable to criminal actions. State v. Miller, 147 
Kan. 242, 75 P. (2d) 239, (1938). 

For a discussion of the distinction between criminal and civil contempt see “The 
Constitutionality of Legislation Providing for Jury Trials in Contempt Cases” in this 
issue of the Kansas Bar Journal. 

—Oscar F. Bewin 
Byron E. Bratnerp 
James S. TERRILL 
CONTEMPT OF THE COURT—Civil and Criminal— 

The Capital Company held a judgment against William Fox for $297,412.00 in the 
United States District Court. Upon default in payment, the creditor began a proceed- 
ing supplementary to the judgment, for the examination of the debtor. The judgment 
debtor having failed to respond to the subpoena, an application was made to punish 
him for contempt. The court made an order adjudging the contempt with leave to the 
debtor to purge himself thereof. Thereafter, upon evidence that the contempt con- 
tinued, the court made a second order fining the debtor for his contempt in the amount 
of $235,082, then unpaid upon the judgment, and an additional amount of $10,000 to 
be paid to the attorneys of the judgment creditors for costs of the proceeding. A war- 
rant was to issue to the marshall whereby the debtor was to be confined in jail until 
payment of the fine, with the proviso in substance, that except for the costs of the pro- 
ceeding, $10,000, the fine would be remitted upon submission to the subpoena. Debtor 
appealed to the Circuit Court of Appeals where the appeal was dismissed. HELD, Af- 
firmed. The conduct was civil contempt. Fox. v. Capital Company, 299 U. S. 105, 57 
S. Ct. 57, 81 L. Ed. 67 (1936). 

An order was obtained by the libelant calling upon respondents to show cause why 
they should not be punished for contempt in failing to obey the decree in this cause on 
December 14, 1936. On December 4, 1936, the libel was filed alleging that members of 
the crew of the steamship, Navemar, the respondents, unlawfully deprived the libelant 
of the possession of the steamship Navemar. No answer was filed and a decree was en- 
tered directing the marshall to deliver possession of the ship to the libelant and further 
ordered that all persons on board the ship in the New York harbor leave it. At the 
request of the marshall the interpreter explained the order to the members of the crew. 
A. Garcia speaking for the crew contended that they would not obey the order and 
leave the ship. HELD, The conduct was “criminal” and not “civil” contempt. The 
Navemar, Compania Espanola de Navegacion Maritima, S. A., v. Crespo et al., 17 Fed. 
Supp. 495 (1936). 

For a discussion of the principles involved in these cases see The CONSTITUTION- 
ALITY OF LEGISLATION PROVIDING FOR JURY TRIALS IN CONTEMPT 
CASES in this issue of The Journal of the Bar Association of the State of Kansas. 


—Grorce E. STEPHENS 
Samuet B. RepmMonp 
Joun M. Rounps 


DECLARATORY JUDGMENTS—The Effect of the Doctrine of Separability— 

In Aetna Life Insurance Co. of Hartford, Conn., v. Haworth! the Insurance Company 
sought to have four policies issued to the defendant declared null and void for non-pay- 
ment of premiums. In addition to a denial Haworth asserted an affirmative claim for 
permanent disability payments alleged to be due him. The District Court and the 
Circuit Court of Appeals dismissed the action on the ground that there was not a 
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“controversy” in the constitutional sense as set forth in the Federal Declaratory Judg- 
ment Act. This the United States Supreme Court reversed and remanded. Art. 3, Sec. 
2 of the Constitution limits the exercise of the judicial power to “cases” and “contro- 
yersies.” The Court construed the word “actual” as one of emphasis rather than defini- 
tion and held that the operation of the act is procedural only. Congress in defining 
remedy and procedure is acting within its powers over the jurisdiction of the federal 
courts which it is authorized to establish. The Constitution does not prevent Congress 
from changing the procedure from that of 1789 and the Declaratory Judgment Act is 
within the judicial power. However, there must be a real controversy admitting to 
specific relief through a decree of a conclusive character (though no affirmative relief 
need be sought), as distinguished from an opinion advising what the law would be upon 
a hypothetical state of facts. The Court concluded by saying if insured had sued to re- 
cover disability payments there is no doubt the action would lie and it is the nature of 
the controversy, not the method of its presentation or the particular party who presents 
it, that is determinative. 

Under the early dicta of the Supreme Court, following the Anway v. Grand Rapids 
Ry2 case in which the Supreme Court of Michigan decided that a declaratory judg- 
ment act conferred non-judicial powers on the courts, and required the giving of advi- 
sory opinions and decision of moot questions, and also that to be a valid exercise of ju- 
dicial power a judgment must contain a grant of consequental relief, the Court stated 
that an attempt by Congress to authorize the federal courts to render declaratory 
judgments might be held unconstitutional as not within “cases” and “controversies.” 
In the Liberty Warehouse Co. v. Grannis* case the Court declared; that the suit for 
declaratory judgment could not be heard under the Conformity Act as it did not 
involve a question of “practice, pleadings, and forms and modes of proceeding,” and 
that no “case” or “controversy” was presented. The Court based its argument on the 
Anway” case, assuming the question to be one calling for an advisory opinion, and also 
on the Muskrat v. United States‘. The latter does not seem in point because in it there 
were no adversary interests between the parties, or subject matter in which the plaintiff 
had a special interest or which could be affected by the decision. It sought an abstract 
advisory opinion. 

In Liberty Warehouse Co. v. Bruley Tobacco Growers’ Co-operative Marketing 
Ass’n.§ the Court refused to review a declaratory judgment because it had no jurisdiction 
thereof. Also in Willing v. Chicago Auditorium Ass’n.® the Court refused to review a 
declaratory judgment holding that there was no case or controversy because plaintiff's 
desires were “thwarted by its own doubts, or by the fear of others . . . .” Then finally in 
Piedmont & Northern Ry. v. United States? the Court stated that “Such a remedy is not 
within either the statutory or the equity jurisdiction of the federal courts.” 


The attitude of the Court in such statements is hard to explain since so many of 
the state courts have upheld the declaratory judgment statutes of the state legislatures, 
such as the Kansas and California acts of 1921 and the Kentucky and Virginia acts of 
1922 which put in the words “in cases of actual controversy.” The Kansas case of State 
ex rel Hopkins v. Grove® refused to follow the reasoning of the Anway® case and the 
federal dicta and found nothing unusual about a declaratory judgment except that it 
carries no execution and does not require “actual commission of wrong before the action 
is brought.” The idea is surely not too novel because the equity courts have used that 
procedure for centuries. The Supreme Court has made “binding declarations of right” 
without further relief in several cases in contests between states. 


The reasoning of the court in these early cases is not well founded because the 


- 211 Mich. 592, 179 N. W. 850 (1920). 
. 273 U. 8. 70, 47 8S. Ct. 282 (1927). 

. 219 U. 8. 846, 31 8. Ot. 250 (1911). 
. 276 U. S&S 71, 48 8. Ct. 291 (1928). 


; 280 U. 8. 469, 50 S. Ot. 192 (1980). 
| 109 K. 619, 201 P. 82 (1922). 
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power to grant a declaratory judgment is not legislative nor executive but fully within 
the power of the judiciary. The constitutional requirement is complied with as to “cases” 
and “controversies.” The declaratory judgment requires adverse parties, a res or right 
definitely affected, and a final judgment, but no execution is required as is true of many 
judgments. In an advisory opinion a court is dealing with a question which may never 
arise. In a moot case the issue is dead and will have no value except possibly for 
academic purposes. The Declaratory Judgment Act merely extends old procedure to 
new facts. Compare Electric Bond, etc. v. Security and Exchange Commission, 58 Sup. 
Ct. 678 (Mar. 28, 1938). 

In the case of Nashville, Chattanooga and St. Louis Ry. v. Wallace! the Court 
overruled its earlier dicta against declaratory judgments. A negative conclusion would 
have made state decisions on constitutional issues raised by state declaratory judgment 
proceedings unreviewable and final with the intolerable result that the states would 
finally determine federal constitutional issues without power in the Supreme Court of the 
United States of review. 

In 1934, Congress provided for declaratory judgments in the federal courts “in 
cases of actual controversy.” The act would not have been necessary had it been de- 
cided in the Liberty Warehouse case! that the practice of declaratory judgments involves 
matters of “practice, pleadings, and forms and modes of proceeding,” because such cases 
could have been brought in the federal courts under the Conformity Act in the thirty- 
four states and territories enjoying that procedure. 

The new Rules of Civil Procedure for the District Courts of the United States pro- 
vide that a party seeking to recover a claim or a party against whom a claim is asserted 
may, at any time, move with or without affidavit for a summary judgment in his 
favor as to all or any part thereof. (Rule 56). Rule 57 states that the existence of another 
adequate remedy does not preelude a judgment for declaratory relief in cases where it is 
appropriate. Also the court may order a speedy hearing of an action for a declaratory 


judgment which it may advance on the calendar. The result is a precedural remedy 
for the purpose of expedience which should gain in popularity as a mode of determining 
rights. 


—Harotp M. McMIitten, 
E. Loyat Migs, 
Tueopore C. TEnny. 


10. 288 U. 8S. 249, 58 8. Ot. 845 (1983). 
11. Supra. Note 3. 
12. Supra. Note 1. 
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What Others Are Doing 


The South Dakota Bar Journal for April, 
1938, reports upon a pamphlet entitled 
“Pine Ridge Tribal Court and Code of Of- 
fences” promulgated by the Tribal Coun- 
cil of the South Dakota Oglala Sioux and 
approved by the Reservation Superinten- 
dent and the Secretary of the Interior. 
Many of the provisions of the Code are sim- 
ilar to those of the usual state criminal code 
provisions, but in several instances, it con- 
tains radical departures. Section One un- 
der “Jurisdiction” reads: 

“The Oglala Sioux Tribal Court of the 
Pine Ridge Reservation shall have jurisdic- 
tion of all offenses when committed by a 
member of the tribe or by any other person 
consenting to jurisdiction, as hereinafter 
provided.” 

It is latter stated that jurisdiction shall 
be concurrent with that of federal or state 
courts. 

The compensation of judges is provided 
for in the following schedule: Each case 
tried, two dollars; issuing warrant of ar- 
rest or search warrant, twenty-five cents; 
acknowledging return on warrant, five 
cents; and transcript of proceedings in each 
case, one dollar. 

The Code also provides: 

“Professional attorneys shall not appear 
in any proceedings before the Oglala Sioux 
Tribal Court unless rules of court have been 
adopted prescribing conditions governing 
their admission and practice before the 
Court.” 

The complete list of offenses, with pen- 
alties are: 

‘ “Abduction, six months labor, $360.00 
ne. 

“Adultery, six months labor, $360.00 fine. 

“Assault and Battery, six months labor, 
$360.00 fine. 

“Bastardy, $300.00 per year for ten years 
for the child. 

“Bribery, six months labor, $360.00 fine. 

“Carrying concealed weapons, thirty days 
labor, $60 fine. 

“Cruelty to animals, thirty days labor, 
$60.00 fine. 

“Cutting green timber without permit, 
thirty days labor, $60.00 fine. 

“Destroying evidence, thirty days labor, 
$60.00 fine. 


“Disobedience to lawful orders of court, 
ninety days labor, $180.00 fine. 

“Disposal of property of an estate, ninety 
days labor, $180.00 fine. 

“Disorderly conduct, thirty days labor, 
$60.00 fine. 

“Embezzlement, six months labor, $360.00 
fine. 

“Escape, six months labor, $360.00 fine. 

“Extortion, thirty days labor, $60.00 fine. 

“Failure to support dependent person, 
ninety days labor, $180.00 fine. 

“Failure to send children to school, ten 
days labor, $20.00 fine. 

“False arrest, six months in jail, $300.00 
fine. 

“Fraud, six months in jail, $360.00 fine. 

“Forgery, six months in jail, $360.00 fine. 

“Gambling, thirty days in jail, $60.00 
fine. 

“Giving venereal disease to another, three 
months in jail, $60.00 fine. 

“Tllegal sale and purchase of trust prop- 
erty, three months in jail, $180.00 fine. 

“Illicit co-habitation, six months in jail, 
$360.00 fine. 

“Injury to public property, thirty days in 
jail, $60.00 fine. 

“Liquor violation, sixty days in jail, 
$100.00 fine. 

“Malicious mischief, six months in jail, 
$360.00 fine. 

“Maintaining a public nuisance, five days 
in jail, $10.00 fine. 

“Misbranding, six months in jail, $360.00 
fine. 

“Operating public dance hall illegally, 
thirty days in jail, $60.00 fine. 

“Minor operating a motor vehicle, thirty 
days in jail, $60.00 fine. 

“Perjury, six months in jail, $360.00 fine. 

“Prostitution, six months in jail, $360.00 
fine. 

“Receiving stolen property, three months 
in jail, $100.00 fine. 

“Reckless driving, six months in jail, 
$360.00 fine. 

“Refusing to aid an officer, ten days in 
jail, $20.00 fine. 

“Resisting lawful arrest, thirty days in 
jail, $60.00 fine. 

“Theft, six months in jail, $360.00 fine. 
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“Trespass, $5.00 fine. 

“Unauthorized leasing, thirty days in jail, 
$60.00 fine. 

“Assault with intent to rape, six months 
in jail, $360.00 fine. 

“Cutting fence, sixty days in jail, $120.00 


“Cultivating or distributing marihuana, 
sixty days in jail, $120.00 fine. 

“Vagrancy, thirty days in jail, $60.00 
fine.’ 


The Appendix to the Code includes a 
number of forms, one of which is the fol- 
lowing appearance bond: 

“Bond. Oglala Sioux Tribal Court. Oglala 
Sioux Tribe. Oglala Sioux Tribe, plaintiff, 
vs. Defendant. Be it re- 
membered, that the undersigned Bonds- 
men, upon their word of honor promise 
and agree: 

That if the above named defendant fails 
to appear personally before the above en- 
titled court at , on the 
a 
a Complaint duly filed against him, and at 
such other time or times as he may be or- 
dered by the Court until final disposition of 
the case, the undersigned bondsmen will 
serve _.._______. days in jail without trial 
or pay a fine of $____.” 

Signed by the bondsmen. 
Signed and jurat affixed by the Court. 














The Boston (Massachusetts) Bar Asso- 
ciation has no formally constituted Junior 
Section with independent officers and com- 
mittees of its own. It has, however, a 
Junior Bar Committee which acts as a clear- 
ing house for information regarding the 
younger members of the Association, many 
of whom are not known to its officers. The 
policy of the Officers in appointing com- 
mittees is to secure as broad a cross section 
of the Bar as possible and to include a num- 
ber of men who fall within the “Junior” 
classification of under 36 years of age. All 
members are treated alike, irrespective of 
age. 

The Junior Bar Committee also acts as 
a connecting link between the younger 
members of the Boston Bar and the Junior 
Bar Conference of the American Bar As- 
sociation. The aims and purposes of the 
committee are noted in an article by its 
chairman in The Bar Bulletin of the Boston 
Bar Association for April, 1938. 
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The Ohio Bar Report, in its issue of April 
4, 1938, refers to the biennial gridiron party 
on March 26th, at which the Onion Club 
of the Stork County Bar Association pre- 
sented “A Fragile Fantasy entitled ‘F 0G’ 
or the Judicial Atmosphere.” Several orig- 
inal songs and skits were given under vari- 
ous titles of “Smartin’ Tails Law List,” 
“How Lawyers Are Made” (by a local noc- 
turnal institution of legal learning.) The 
story of the frailties of the county bar, 
through “Peeps from the Past” was de- 
livered to music. The Common Pleas Court 
in conference was pantomimed as the 
“Court in Blank.” “A Wagnerian Farce in 
One Harrowing Scene ‘Be-labored Law’,” 
depicted a hearing before the Federal Rela- 
tions Board of a trial of a controversy con- 
cerning a company union and the CIO 
(Constitution Is Out). Parts were taken by 
members of the club. The occasion was 
dedicated to former Supreme Court Judge 
George H. Clark, of Canton, Ohio, who 
participated in the writing and presenta- 
tion of the first Onion Club performance in 
1915. 

* * #@ 

The Ohio Bar Association Report for 
April 4th contains the following clipping: 

“The Detroit Free Press is exercised edi- 
torially—quite correctly we believe—over the 
unseemly conduct of a Detroit judge sit- 
ting in a bigamy case who turned the pro- 
ceedings into a sort of one-man vaudeville 
act by referring to the defendant as a 
‘sheik’ and the “Dizzy Dean of the matri- 
monial world’ and added some snappy 
humor such as ‘I suppose if I’m lenient, 
you'll pick up another blue-eyed baby and 
kiss her into matrimony.’ 

“It is just this sort of judicial comedy 
which brings American courts, already over- 
burdened with a tradition of horseplay and 
hippodroming, into disrepute. 

“In England, where courts are more deep- 
ly respected, jurists are not strict, severe 
martinets, but neither are they low-comedy 
buffoons. They have a reverence for the law 
and when the lighter note is introduced it 
is refined, in elevated form, what the 
French call the ‘mot juste.’ 

“Of course, not all, nor by any means a 
majority of judges in the United States are 
guilty of such breaches of decorum. But the 
sad truth is that when one, as the Detroit 
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man did, makes a mock of his high office, 
his antics inevitably get into the news and 
reflect unfavorably on all who occupy his 
position.” —Columbus Dispatch. 


An old darkey was raking the leaves along 
the curbing of an Orlando, Florida, street. 
The editor of the Bar Journal stood by 
watching the slow, methodical movements 
of the Son of Ham. An automobile went 
by. A dog ran out, barked, and turned 
back. The old man leaned on his rake 
handle and summed up the incident as well 
as the whole philosophy of much futile ob- 
jection in this distracted world with these 
words: “De dog barks, but de car passes.” 
—South Dakota Bar Journal. 


“Montana and Wyoming lawyers who at- 
tended a joint meeting of their associations 
held in Yellowstone National Park early in 
September heard a comprehensive address 
on bar integration by the Hon. Alfred 
Budge, of the Idaho supreme court. With 
eleven years of experience in his own state 
Justice Budge had abundant experience to 
draw upon. He told of the early history of 
the movement at some length, as well. His 
hearty endorsement of integration in Idaho 
is pretty well summed up in his assertion 
that the legal profession will command 
public respect in proportion to its success 
in rendering its services, and especially in 
the administration of justice in the courts. 

“To this end responsibility on the part of 
the bar as a whole is essential. “The inte- 
grated bar creates an organization enabling 
lawyers to do the things which voluntary 
bar associations can only resolve and 
agitate.’ Admitting that Utopia had not 
been attained, he nevertheless could tell of 
many advantages which have accrued 
through integration. Quoting again: ‘Its 
greatest service to the lawyer is indirect; the 
increase in the demands for his services 
brought about by those benefits conferred 
upon the public—the better administration 
of justice and better service to the public.’ 

“Through the action of the supreme 
court in Idaho local associations have judi- 
cial sanction for their fee schedules, after 
approval. This puts an end to price-cutting, 
a serious evil during the depression period.” 
—Journal of American Judicature Society. 
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Court Reporters, please note: 

“The following, with names and places 
omitted, is taken from a transcript made 
by a well-known court reporter of this state 
in making a report of testimony of rapid- 
fire witness. 

“*The above, within and foregoing is a 
full, true and correct and complete tran- 
script of my shorthand notes of the cross- 
examination of the witness, 
as given at the trial had in the County 
Court of County, Oklahoma, 
before , County Judge of 
said Court, held on the day of. 
—___., as nearly as any human being 
could figure it out under the conditions, 
circumstances, manner and _ streamlined 
speed at which it was given, with never a 
pause between questions and answers or at 
any given point. 

“Witness my hand on this the______ day 
of _ 1938. 














District Court Reporter.” 
—Oklahoma State Bar Journal. 


Virginia has adopted an integrated bar, 
according to the report of James W. Gor- 
don, Richmond, Chairman of the Virginia 
Bar Association integration committee. 

The Association’s bar bill was adopted 
by both houses of the Virginia general as- 
sembly, the house, 58 to 25, and the senate 
27 to 9. 

The act is a simple bill, similar to those 
of Kentucky and Michigan, giving the Su- 
preme Court of Appeals authority to set 
up an association to be known as the Vir- 
ginia State Bar and to prescribe, adopt and 
promulgate such rules and regulations as 
are necessary to put the plan in operation, 
and requiring all persons practicing law in 
the state to be members in good standing. 

- = = 


The Ohio Bar Association Report for 
May 2, 1938, contains several items reflect- 
ing activity on the part of various county 
bar associations in support of the state as- 
sociation’s program to revise methods of 
selecting judges; it also includes a mention 
that the Cleveland chapter of the National 
Lawyers Guild passed a resolution to en- 
gage in a campaign to defeat the proposed 
amendment to the Ohio Constitution for 
the appointment of judges. 
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“What is the greatest weakness in the trial lawyer today?” Like a bomb out of a Japanese airplane 
this question was dropped—right in my lap the other day. Without hesitation this reply was given, 
“Lack of preparation of cases.” Quick firing is often more effective than slow firing, in spite of in- 
accuracy of aim. Mature deliberation makes certain that the answer was at least ninety-nine per cent 
correct. 

Recently at the beginning of a case in which a fee of approximately $19,000 was being sought, 
Roy Davis of Hutchinson, an attorney of wide experience and prominence, rather hesitatingly handed 
the judge a brief at the beginning of the trial asking “Do you object to knowing our position and 
understanding of the law?” Likewise he gave opposing attorneys a copy. When it came time to draft 
instructions George Siefkin and Claude Depew of opposing counsel said, “We have no suggestions to 
offer. The law is fairly set out in the brief of Mr. Davis.” 








A prepared attorney. A chivalrous recognition of fairness and ability. Oh yes, there are many 
lawyers prepared to carry on the highest traditions of the bar. 





There’s a thought that has been running through my mind for years. On at least two occasions | 
have started to express it but have not quite dared. I hope you will get that word, DARED. Cowards 
we all are at times. A great public leader was once asked, “What rule do you have in making a 
speech to a group of men?” “Well, sir,” he replied, “I speak as though I expected it to be the last time.” 





With this apology the thought is introduced. It divides in two parts. Is the average lawyer 
qualified to fix the value of his services? To what degree must the lawyer as a witness support his 
fellow lawyer? 





First, I assert that the average lawyer is not competent; that he either fixes much too low or 
much too high a fee. And you ask how can there be two such extremes? Very simple. He either min- 
imizes the worth of his services by (a) an inferiority complex, (b) fear he will lose a client, (c) hope 
for other business, (d) need of the cash, (e) or ignorance of his true worth; or he asks beyond all 
reason because of (a) present greed, (b) attempt to make one client pay for lack of business, (c) hope 
he will get a large part by compromise, (d) ignorance of his worth. 





Now take lawyers as witnesses regarding fees. Suppose too small an attorney fee is being asked. 
Shall they march to the witness stand like toy soldiers and say, “My opinion is that a reasonable fee in 
this case is blank dollars,” naming the amount asked or within a few dollars. Or shall they say, “The 
amount asked is not one-half what the services are worth.” You see how delicate this subject is. Could 
it be possible that when a lawyer takes the stand professional honor is at stake? One lawyer re- 
marked, “I’m going to put some lawyers on to testify so the judge won't have to take so much blame.” 
Indeed! And when did our judges become worthy of such a charge? 





But it’s time to get on the other foot. Suppose a lawyer sues for $50,000 in fees when his services 
are actually worth about $15,000. Shall an array of attorneys take the stand and after listening wisely 
and knowingly while the long hypothetical question is droned into their ears look confidentially into 
the eyes of the twelve jurors or the judge and reply, “Well, from my long experience, I think such 
services as you have outlined would reasonably, and I say reasonably, be worth, oh, anywhere from 
$45,000 to $55,000.” 

Selah. 





Wonder if you have been noticing how our Supreme Court is keeping right up with the work, 
in fact a little ahead. Opinions have not been abbreviated either. Wish they were. Wish the court 
would say every little while, “This case is decided in umpth Kansas reports, page umpth. No written 
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opinion is necessary.” Yes sir. And the Supreme Court judges would be surprised how such pro- 
cedure would be approved. 





When this is published campaigns will be on in full blast. Lawyers will be on the firing line 
from county attorney to governor and senator. Lawyers are going to vilify other lawyers, going to 
say things that besmirch honor and integrity, particularly that of those who do the saying, going to 
leave wounds that will never heal, and for what? Humanity changes but little. So young lawyers, 
get in the battle! 





“I have been coming to these weekly meetings of the Sedgwick County Bar Association for a year 
and so far there has never been a thing said or done which would help me in my practice as a younger 
member of the bar.” In substance so said J. Ashford Manka, one of our fine young lawyers, at a 
recent meeting of the bar. L. R. Meador, who also does some thinking for himself, and others quickly 
backed him up. It was one of those open meetings without set program where everybody had a free 
chance to talk up. And did they? They did. The joke of this is that the writer has been asked to 
talk next week and what a problem he is up against. 





Just speaking straight out though didn’t these fellows hit the nail on the head? I have been at- 
tending state meetings for years and last fall the American Bar Association. Of course we have had 
programs, some good ones, but not good enough to attract a very large attendance during the regular 
sessions. Banquets well attended. Was it because of lassitude on the part of the bar, indifference, or 
failure to meet the desires of the bar? Your answer is as good as any, maybe better. 





Jim Nash, who always can be heard when he speaks, voiced a thought something like this, “We 
say a good deal about ambulance chasing lawyers and I am against them. But what about the lawyer 
who uses unethical adjusters? Aren't they just as bad?” Now Jim didn’t say unethical but he used a 
different word. If you know Jim you can guess. Now is there something in this idea or isn’t there? 
Some of you lawyers probably have some definite ideas. If so send them in. 





By Thomas A. Manning, Milwaukee, “Law. The footrule of human conduct. The pandect of the 
wisdom and experience of the ages. The Gibralter sustaining the colonnades of government. The 
stratum upholding the soil upon which civilization trods. The crucible casting chaos into order. The 
implacable foe of anarchy. The eternal scourge of felon and transgressor.” Well there you have it as 
published in “The Lawyer,” March, 1938. Enough thought in that to keep you busy for some time. 





“I think I am entitled to a medal,” remarked Col. Glen Porter the other morning, “We've 
settled the case.” Well perhaps several are entitled to a medal. As Hal Black says it was a remark- 
able case. Twice it went to the Supreme Court. Some $100,000 involved. Sixteen law firms or indi- 
vidual lawyers, Eleemosynary institutions, individual heirs, the state, two law suits, litigation that 
might have been carried on for years at a profit to the attorneys. And yet they all got together, shaved 
here and there, conceded here and there and finally stipulated before Judge Bloss, who had been 
called in to hear the matter, that no one would appeal the case. After all, lawyers have a right to brag 
on themselves occasionally. Read the last paragraph—then read this one again. 





Wichita has long been the “forgotten man” in politics. In its whole history it has had Governor 
Stanley and Justice Jochems, the latter by appointment. And now—one candidate for governor, one 
for lieutenant governor, two for attorney general, one for Supreme Court justice. At least the rest of 
the state will know that Sedgwick County, richest and most progressive in the state, is secking its 
place in the sun. 





“Law, the eternal scourge of felon and transgressor,” going back to Mr. Manning of Milwaukee. 
“Somehow that statement is fascinating, a light in the darkness of criminal increase. 





Where are we getting in Kansas? One hundred five counties, 105 county attorneys, most of them of 
little experience and practically no criminal experience. If you want your house wired with elec- 
tricity do you employ a farmer boy? Our law schools give but little time to criminal study and 
education. 





Take the best equipped young student from law school, throw in two or three years of usual 
law practice, and can you expect him to become a first class prosecutor overnight? Anyway not one 
lawyer in ten, with lots of experience, will ever make a prosecutor. 


> 


Might the answer be as suggested in a recent issue of the Journal of the American Judicature Society, 
“No more elections but selections of prosecutors.” For Kansas this would be one prosecutor for each 
judicial district, who would devote his whole time for years to the work, with such assistance as he 
needed. Elimination of all outside fees, and adequate salary and permanence where successful. He 
might be appointed by three persons acting together, the governor, the district judge and the president 
of the local bar association. Crime is too big, too successful, to be treated as a game of mumble pegs. 
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Have you found that 


Kansas Case 


You Have Been Seeking? 


vvyv 


You will find it in the “‘Life-Time” 


KANSAS DIGEST 


Every reported Kansas case from the earliest 
times is fully represented in this Key Number 
Digest of Kansas. 


vvyv 


Three special ‘‘Case-Finding’’ and ‘‘Time-Saving’’ features 
are at your service 


Descriptive-Word Index — Directs you from the facts of your 
case to all adjudicated cases involving similar facts. 


Table of Cases — Refers you from one case in point to all other 
cases on the same specific point. 


Pocket Part Service — Every volume is kept to date through 
annual cumulative Pocket Parts that fit into each book and 
make unnecessary any supplemental volumes. 


Ask for further details 
West Publishing Co. St. Paul, Minn. 
Also for sale by Vernon Law Book Co., Kansas City, Mo. 


























Good 
Judgment 


Choosing The Lassen in Wichita 


Hotel Lassen, dignified and cordial, is well known to Kansans for its 
excellent service, and its comfortable accommodations. 


‘‘Famous for Its Food’’ 
REHABILITATION 


completed early part of 1937, places the Lassen “tops” among 
the better hotels in the Southwest. 


@ Entirely refurnished, redecorated — nothing overlooked — 
ball room, meeting rooms, lobby, lounge, dining rooms . . . 
all air conditioned. 








New Coffee Shop Seating 250 








BI icsticstetpabcntaitl $2.50 - $3.00 - $3.50 - $4.00 


350 Rooms Double....-:--- $3.50 - $4.00 - $5.00 - $6.00 


A Few Rooms Without Bath 


Catal __ 
LASSED 


WICHITA KANSAS 











JUSTICE 
MAY BE BLIND buat NEVER DEAF 


OFTEN a simple quotation from an opinion of 
the U. S. Supreme Court tips the scales in some 
lawyer’s favor,— 


Law questions are usually close. Authority can be 
found for almost any position. The weight of the 
cases cited often determines success or failure. 


Astute lawyers use U.S. cases wherever possible. 
They find the greatest help in our two convenient 
editions of the U. S. Supreme Court Reports, L. ed. 
They find the U. S. law easily in our great U. S. 
Supreme Court digest. 


For information write 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Bechester, New York 




















« Hotel Kansan » 


Sweet Operated 


Topeka’s Largest and Most Warm-Hearted 
Hostelry Bids You Prestige, Comfort 
and Friendliness 


Absolutely Fireproof 


300 ROOMS 


Single $2.00 Double _ 00 
Single 2.50 Double 3.50 
Single 3.00 Double 4.00 
Single 3.50 Double 5.00 
Single 1.50 Double 2.50 


All with Free Fans and Circulating Ice Water 


Five Private Dining Rooms and Main Dining 
Room — Also Air Conditioned Coffee 
Shop. Coolest Spot in Kansas. 


Our Roof Garden Is the Finest in Kansas 


Luncheons 50c Dinner 75c 
11:45 A.M. to 2:00 P.M. 5:45 P.M. to 8:00 P.M. 


Headquarters for Rotary, Kiwanis, Optimist 
and Metro Clubs 


ALSO OPERATING 
.-St. Louis, Mo. 





The Capital Hotel 

The Osage Hotel 

The Hotel Bothwell 

The Hotel Tiger. 

The Hotel Missouri ’ 
The Tioga Inn--_- --Chanute, Kan. 


Sleep in Comfort and Safety 
JOHN 8. SWEET, President 
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Do You Know- 


ABOUT THE AMAZING NEW 


FEATURES OF THE 
MODERN GAS RANGE 


@ New high speed broilers utilize a special 
material that radiates heat from the burner, 
raising broiling temperature as high as 750°. 
The intense heat cooks meats through while 
they brown outside, without danger of burn- 
ing. Perforated grills drain off fats—so that 
— gas broiling is smokeless—as well as 
ast 


@ Modern gas ovens reach a temperature of 
300° in as little as 8 minutes—about % the 
time they used to take. In addition, they are 
more “precision-like” than ever. Automatic 
heat control assures exact oven temperature 
—set the dial at the degree you wish. Im- 
proved oven insulation keeps kitchens com- 
fortably cool. 


@ Intense heat, the instant you turn the top 
burner handle. Boiling begins more quickly 
on a gas range than with any other type of 
fuel. The flexible gas flame makes possible 
countless heat gradations. Specially designed 
simmer burners are adapted for “waterless” 
cookery which saves vitamins and minerals in 
vegetables. 


There’s Nothing Like Gas for 
BRO: 


TILING BAKING 
Gas gives you the intense Baki requires an un- 
heat needed to brown limi range of oven 





meats so fast that loss of 
uices is prevented. Full 
avor is saved. 


ROASTING 

Gas gives you the oven 
ventilation which pro- 
duces crisp, juicy roasts. 
Excess moisture is al- 
lowed to escape, prevent- 
ing that flat ‘‘steamed’’ 
flavor. 


temperatures evenly dis- 
tributed. That’s why Gas 
assures light, 
browned 

breads. 


Perf ae ftryi 

ect, 6 y 

aires instant heat—even 
read of heat under the 

skillet — numberless heat 

variations. Gas gives 

them all! 


THE GAS SERVICE COMPANY 


“A Cities Service Company” 

















D-0)? 
We've Waited 65 Years 
To Tell You This 


Sixty-five years ago, Frank Shepard introduced the now 
famous system of Shepard’s Citations. 


It was a new idea in legal research 
torical record and interpretation of every case and statute. 


But only time could prove its value. 

Time has done so. In ever) state and federal jurisdic- 

tion, under all kinds of economic and industrial con- 

ditions, Shepard’s Citations has rendered outstanding 
service. 

And today, after waiting 65 years to prove our point 
beyond a doubt, tens of thousands of lawyers tell us 
that — 

“Shepard’s Citations is the most indispensable and eco- 
nomical service you can buy.” 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
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z men who aided Alexander 
‘A Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


Things ae 


Batt himself, the young inventor . . . 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


not know... ataggas 


Tsomas A. Watson, making with his 
about yOUr own hands the first telephones . .. to- 
day his place is filled by the great 
T l h shops of Western Electric Co., which 
¢€ ep one supplies at a saving the materiale 


needed in the Bell System. 
) eS 2.8 


Garpimverz G. Husparp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good ephone (A) 
service at fair cost to the user. 


SOUTHWESTERN BELL TELEPHONE COMPANY 











ADVERTISING 





Complete Bankruptcy Schedules 


=e rneys, Reports, 
Bond Forms with or without Coupons im- 
printed. 


THE WICHITA EAGLE PRESS 


WICHITA ote KANSAS 


ABSTRACTS 


It is not every lawyer that can compile a good brief— 
neither is it every printer that can PRINT a good brief. 
Each element requires a certain amount of thought and 
study. Then there are rules and requirements of the court 
to be considered. 

We have been printing abstracts and briefs for some 
of the best legal talent in the country (as well as for some 
of the Le aye for the _ ten years, and have never had 
a complaint during that but have received many com- 
pliments on our work and our service. 

If outside of Wichita—send us your manuscript—we’ll 
do the rest. If you are in Wichita—’phone us, 2-2377— 
we’H do likewise. 

We also ad legal forms, deeds of trust, contracts, 

stock certificates, manuscript covers, vouchers, etc. 
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There's 
No Argument 
to This... 


Big business has found that scientific light control 
reduces fatigue and increases personal efficiency. 


From this proven premise, it is easy to see that good 
lighting is of great importance in the law office 
where eye work takes a big proportion of every 
lawyer’s time. 


Less fatigue, added mental efficiency, and more pro- 
ductive work in the same time are but a few of the 
results that you can obtain with light conditioning— 
and it promotes prestige and client-confidence. 


Why not write or call now for a lighting survey? It 
costs you nothing and will pay big dividends. 


“At Your Service” 
KLICK. 


KANSAS %s ELECTRIC COMPANY 























